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QUESTIONS PRESENTED 
The questions presented by this appeal are as follows: 


1. Whether the adoption of certain new community 
antenna (CATV) rules by the Federal Communications 
Commission and their application to appellant constitute 
an unreasonable prior restraint on appellant's right of 
freedom of speech as guaranteed by the First Amendment 
to the United States Constitution. 


2. Whether the Commission failed to give appellant 
and other interested parties adequate notice and adequate 
opportunity to comment upon provisions of the new CATV 
rules, in violation of Sections 4(a) and 4(b) of the Admin- 
istrative Procedure Act and the Fifth Amendment to the 
Constitution. 


3. Whether Section 74.1107 is an unlawful retroactive 
rule, and the Commission in implementing this rule failed 
to show "good cause" for waiving Section 4(c) of the 
Administrative Procedure Act. 


4, Whether by drastically restricting the scope of 
appellant's hearing and by ordering an expedited hearing 
procedure, the Commission arbitrarily and unreasonably 
violated appellant's statutory and constitutional right to a 
full and fair hearing. 


PRELIMINARY STATEMENT 


Appellant herein filed with this Court on August 4, 1966 
a motion to hold this appeal in abeyance because of the 
action of this Court in transferring to the Eighth Circuit 
jurisdiction over certain appeals challenging the validity 
of the Commission's Second Report and Order.* The 
Federal Communications Commission, appellee herein, 
argued in response that the action requested by appellant 


* Midwest Television, Inc. v. FCC, Nos. 19,975 and 20,021; 
and Midwest Video Corp. v. FCC, No. 20,264 (July 13, 1966). 


(ii) 


should not be taken because this case raises some issues 
not present in the Eighth Circuit litigation. The Commis- 
sion correctly pointed out that the appellant has alleged 
procedural error and arbitrary action in connection with 
the issuance of the Cease and Desist Order which affect 
this case, but which have nothing to do with the issues on 
appeal in the Eighth Circuit. On August 30, 1966 this 
Court, acting through the Chief Judge, held that on consid- 
eration of the motion and the responsive pleadings, the 
motion to hold in abeyance should be denied. 


Therefore, appellant is filing its brief herewith. In 
doing so, it should be pointed out that appellant challenges 
the asserted jurisdiction of the Federal Communications 
Commission to regulate CATV systems that do not utilize 
microwave facilities to obtain signals for their CATV sys- 
tems, but present only signals that are available directly 
off of the air. As this Court is aware, the question of 
Commission jurisdiction to regulate such CATV systems 
is now pending in the Eighth Circuit Court of Appeals, 
which appears to have received sole jurisdiction of this 
question as a result of this Court's action. In addition, 
appellant stillhas pending before the Commission its Peti- 
tion for Reconsideration of the Second Report and Order, 
filed on March 25, 1966 in Docket No. 15971. This petition 
has not been acted upon by the Commission. Therefore, 
briefing of the questions related to the validity of the Sec- 
ond Report and Order or to the Commission's jurisdiction 
would not be appropriate at this time. 


Unless directed by this Court, appellant will not brief 
nor argue the jurisdiction question, which is basic in this 
case. For the purposes of this brief, appellant will 
assume, without accepting, that the Commission's asser- 
tion of jurisdiction is valid. In the event this Court is not 
able to reach a decision favorable to appellant on the mat- 
ters briefed herein, appellant respectfully reserves the 
opportunity to brief these other matters before this Court 
upon conclusion of the Eighth Circuit litigation. 


(iti) 
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I. The Commission's New CATV Rules, Particu- 
larly Section 74.1107, Are an Unconstitutional 
Infringement of Appellant's Rights Under the 
First Amendment 


A. The Commission has failed to justify that 
new rules are necessary in the public 
interest .. see reeee 


B. The Commission's rules go far beyond 
their legitimate objective ............... 15 


. Adoption of the CATV Rules Without Adequate 
Notice and Without Affording Interested Par- 
ties Adequate Opportunity to Participate in the 
Rule Making Violates Sections 4(a) and (b) of 
the Administrative Procedure Act and Due 
Process Guarantees of the Fifth Amendment 


A. Interested parties were not afforded ade- 
quate notice as required by Section 4(a) 


(1) The public was led to believe that a 
further notice and opportunity to com- 
ment would precede the adoption of 
final rules 


(2) The Notice of Inquiry was not specific 
as to the terms and substance of the 
proposed new rules 


. The Commission denied interested parties 
the right to participate effectively in the 
rule making proceedings 


(iv) 


Il. Section 74.1107 Is an Unlawful Retroactive 
Rule and was Adopted in Violation of the 
Thirty Day Publication Requirement of Sec- 
tion 4(c) of the Administrative Procedure 


A. The attempted retroactive application of 
Section 74.1107 is unlawful 


B. No convincing showing of "good cause” has 
been made to waive Section 4(c), and thus 
Section 74.1107 may not be made effective 
sooner than thirty days after publication. 
Even if "good cause" is shown the rule can- 
not be effective until published 


. Buckeye's Constitutional and Statutory Rights 
to a Full and Fair Hearing Were Violated, and 
Therefore the Commission's Cease and Desist 
Order Is Invalid 


A. The cease and desist order is invalid since 
the Commission refused to consider public 
interest considerations weighing again 
issuance of such an order at oleae 


. Without finding upon the record necessity 
e's statutory right to file 
in rush- 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is anappeal from a cease and desist order issued 
by the Federal Communications Commission on May 27, 
1966 andis brought under Section 402(b)(7) of the Commu- 
nications Act of 1934, as amended, 47 U.S.C. § 402 (b)(7); 
Section 10 of the Administrative Procedure Act, 5 U.S.C. 
§ 1009; and Rule 37 of the Rules of this Court. Notice 
of appeal was filed by appellant on June 26, 1966. 


STATEMENT OF THE CASE 


Preliminary Statement 


The instant proceeding concerns the validity and legal- 
ity of a cease and desist order issued by the Federal 
Communications Commission (Commission) on May 27, 
1966 and directed to appellant, Buckeye Cablevision, Inc. 
(Buckeye).! Appellant is the owner and operator of a 
community antenna television (CATV) system in Toledo, 
Ohio, It receives the television broadcast signals of sev- 
eral stations at its antenna tower, amplifies these signals 
and then distributes them to subscribers in the Toledo 
area by means of coaxial cable. Appellant's entire oper- 
ation is confined to the State of Ohio and does not utilize 
microwave relay facilities. The salient advantage it 
affords its subscribers is an increased choice of pro- 
gramming alternatives and high signal quality without 
necessity for erection of an individual antenna at each 
subscriber's home. 


The History of Buckeye Cablevision, Inc. 


Following public hearings in the early months of 1965, 
the appellant received a franchise to operate a CATV 
system in Toledo by unanimous vote of its City Council 
on May 7, 1965. Permits were also obtained from the 
neighboring communities of Sylvania, Maumee, and Per- 
rysburg. In July of 1965, Buckeye began its diligent 
efforts toward becoming operational. It contracted with 
Ohio Bell Telephone Co. for the construction of a CATV : 
system to cover the greater Toledo area and made sub- 
stantial payments in connection therewith. It purchased 
and accepted the delivery of equipment, leased office 
facilities, and employed and trained personnel. Buck- 
eye's projected operations always envisioned the carriage 
of all signals it could receive off-the-air. When the Com- 
mission's new CATV rules were issued, it had invested 


1Buckeye Cablevision, Inc., 3 F.C.C. 2d 798 (1966). 


3 


over $500,000 in its CATV system and had committed 
itself to expenditures totaling at least $5,777,000 over 
the next ten years. 


Commission Attempts To Regulate 
the CATV Industry 


Unsure of its jurisdiction under the Communications 
Act of 1934, as amended, to regulate CATV systems, and 
seeking guidance from the Congress to clarify its doubts, 
the Commission followed a circuitous route in the late 
1950's and early 1960's as to whether it could and should 
assume jurisdiction over the growing CATV industry. 
Finally in 1965, based on the Commission's authority to 
allocate scarce frequencies and the end use to which they 
are applied, and because of increased concern with the 
impact that the CATV industry would have upon the order- 
ly growth and development of its UHF and VHF television 
frequency allocations, the Commission assumed jurisdic- 
tion over all CATV systems employing microwave relay 
facilities. ? 

On this same day, it issued a Notice of Inquiry and 
Notice of Proposed Rule Making that contrary to its pre- 
vious position tentatively concluded that the Commission 
had jurisdiction to regulate directly the entire CATV 
industry, including those systems which received all their 
signals off-the-air,° The Commission invited comments 
on its proposed assumption of jurisdiction over all CATV 
systems irrespective of the use of microwave facilities, 
and on such broad substantive questions as what interim 
action the Commission should take with respect to CATV 
impact on UHF development, whether restrictions should 
be imposed on CATV extension of television signals, and | 


2 First Report and Order on Microwave Relays, Docket Nos. 
14895, 15233, 4 Pike & Fischer RR 2d 1725 (April 23, 1965). | 


3 Notice of Inquiry and Notice of Proposed Rule Making, 
Docket No. 15971, 1 F.C.C. 2d 453 (1965) (hereinafter cited 
Notice of Inquiry). 


4 


the matter of CATV program origination. However, the 
Commission stressed that "the main thrust of this pro- 
ceeding is to gather the facts and to obtain the comments 
of the parties on the pertinent policy considerations." 4 
No specific rules were proposed. Instead, the Commission 
assured interested parties that "a further notice will in 
all likelihood be issued to afford an opportunity for com- 
ment on the specific rule proposals of the Commission,"® 
and after study of the comments the Commission contem- 
plated affording interested parties "oral argument on these 
important matters" and contemplated soliciting "oral tes- 
timony.''6 


No further notice of proposed rule making containing 
specific rule proposals was ever issued. Nor did the 
Commission provide a full evidentiary hearing or an 
opportunity for oral testimony or argument on specific 
rules. Instead, after receiving the comments solicited 
in its Notice of Inquiry, the Commission on February 15, 
1966 released a public notice” to the effect that it was 
asserting jurisdiction over all CATV systems, and that 
it had informally agreed upon a broad plan for the regu- 
lation of CATV systems. Its plan was to include new 
CATV rules soon to be written and incorporated in a 
report and order shortly to be issued, and legislative 
recommendations for Congressional consideration. The 
public notice, in broad terms, announced agreement upon 
rules relating to carriage and non-duplication require- 
ments and upon a policy regarding importation of distant 
signals that was tied to the date of this notice. 


On March 8, 1966 the new rules were finally agreed 


4 Notice of Inquiry, 1 64. 
5 roid. 
6 Id. at 7 68. 


7 public Notice-G, No. 79927 (Feb. 15, 1966). A public notice 
is a press release, available at the Commission's offices in 
‘ Washington, D. C. 


upon and adopted by the Commission® in the form of a 
Second Report and Order, which was published in the Fed- 
eral Register on Marech17, 1966.° In general the new 
rules were adopted effective April 18, 1966, except the 
Commission purported to make Section 74.1107 relating 
to the extension of distant signals effective immediately 
upon publication in he Federal Register, and applied as 
of February 15, 1966. 


\qne iétory of the Instant Proceeding 


puckey cofamenced supplying signals to its subscrib- 
ers on Marcl/ 16, 1966, a date long after it had expected 
to be in operation, by carrying in full compliance with all 
laws and regulations all television signals it could receive 
off-the-air, without the use of any microwave. When the 
new CATV rules were first published on March 17, 1966, 
Buckeye was carrying two signals which the new rules 
seemed to define as "distant" signals, but whose carriage 
had previously not been contrary to any rule.}° On March 
25, 1966 the Commission issued an Order to Show Cause 
why Buckeye Cablevision should not be required to cease 
and desist importing distant signals in violation of Section 
74,1107 of the Commission's Rules. In particular the 
Commission stated that Buckeye was unlawfully supply- 
ing its customers the "distant signals" of WKBD-TV, 


8 public Notice-G, No. 80850 (March 8, 1966). 


9second Report and Order, Dockets No. 14895, 15233 and 
15971, 2 F.C.C. 2d 725, published in 31 Fed. Reg. 4540-73 
(March 17, 1966) (hereinafter cited Second Report and Order). 


10 Section 74.1107 prohibits any CATV system operating within 
the predicted Grade A contour of a television broadcast station 
in the 100 largest television markets, as defined by the Ameri- 
can Research Bureau (ARB), from extending the signal of a 
television broadcast station beyond the Grade B contour of that 
station if any such "distant signal" was not being supplied as of 
February 15, 1966, except upon a showing that such extension 
is in the public interest. "Distant signal" is defined in Section 
74.1101(i) of the new rules. 


Detroit, Michigan and WJIM-TV, Lansing, Michigan (R. 
1-4),}} 


In this order the Commission allowed Buckeye only the 
| minimum Statutory period to prepare its case, directed 
/ the hearing examiner to certify the record immediately 
to the Commission for final decision upon closing the rec- 
ord, and directed that proposed findings of fact and con- 
clusions of law be filed within seven days after closing of 
the record. It stated the sole issue to be resolved was 
_compliance with : Section 74.1107, 


Qn March 25, 1966-appellant filed a petition before the 
~..-Commission asking it to reconsider its Second Reportand 
..Qrder.!2 Appellant addressed itself in particular to two 
aspects of the new rules: 1) the artificial concept of Grade 

B contours; and 2) the effective date for implementing 
Section 74.1107 violated Section 4(c) of the Administrative 


Procedure Act, and this section was an unlawful retroac- 


tive rule. That day See ee eae petitioe hadore 
the Commission, wherein appellant demonstrated the need 
for a waiver of Section 74.1107 if Buckéyé was not oper- 

ating in compliance therewith.!* “These petitions assumed, 


without conceding, that the Commission had constitutional 
authority to promulgate the Second Report.and Order. 


In the meantime, Buckeye was concerned that the hear- 
ing should have far greater scope than be restricted to 
the sole issue of alleged non-compliance with Section 
74,1107. Accordingly, on April 18, 1966 it filed a Petition 
to Clarify.or-Enlarge Issues (R. 17-38), and-a-Petition for 
Continuance (R. 64-66). On the same day appellant filed 


1 this order stated Toledo was ranked as the 26th television 
market by ARB, and therefore the prohibitions of Section 74.1107 
would be applicable. 


a Petition for Reconsideration of Buckeye Cablevision, Inc., 
Docket No. 15971 (March 25, 1966). 


18 Petition of Buckeye Cablevision, Inc. for Declaratory Ruling, 
for Waiver or Other Appropriate Relief, Docket No. 15971 
(March 25, 1966). 


a Petition for Reconsideration and Consolidation, request- 
ing the Commission to reconsider its Order to Show 
Cause, and in the event it determined to proceed with the 
case toconsolidate with the show cause hearing the issues 
raised in its Petition for Declaratory Ruling, For Waiver, 
or Other Appropriate Relief. (R. 39-63). On April 19, 
1966 appellant filed a Petition for Stay requesting the 
Commission to stay, with respect to appellant, the effec- 
tive date of the Second Report and Order. (R. 68-79). 


| On April 27, 1966 the Commission, by order, denied 

appellant's request for reconsideration of that portion of 

the Order to Show Cause which scheduled the hearing to 

\ commence on April 28, 1966 and denied appellant's request 
\for continuance of such hearing. It also denied appellant's 
petition to consolidate the show cause hearing with an evi- 
\dentiary hearing on its petition for waiver, (R. 91-92). 


During the prehearing conferences held on April 19th 
and April 25th the hearing examiner refused to consider 
any. evidence not directly relating to the issue of compli- 
ance with the new rules. (Tr. 1-25, 26-39). The hearing 
was held on April28, 1966. On May 5, 1966 appellant filed 
a request for oral argument before the Commission. (R. 
303-05). On the same day appellant filed its proposed__. 
findings and conclusions of law and a brief in support 
thereof. (R. 208-20, 221-68). 


The Commission's decision released May 27th denied 
the request for oral argument andthe petition for enlarge- 
ment of the issues. It also ordered Buckeye to cease and 
desist operating its CATV system in such a way as 
to extend the signals of any television broadcast station 
beyond its Grade B contours inviolation of Section 74.1107 
of the Commission's Rules, and in particular tocease and 
desist supplying its subscribers the signals of WJIM-TV, 
Lansing, Michigan.!4 On the same day it denied appel- 


143 F.C.C. 2d 798-807. The Commission's evidence had estab- 
lished that the Grade B signal of Station WKBD-TV actually 
covered part of Toledo and was not, therefore, a distant signal 
under Section 74.1107. 


lant's Petition for Declaratory Ruling, for Waiver, or 
Other Appropriate Relief, but treated the petition as a 
request for a hearing under Section 74.1107 of its rules 
and returned the same to the processing line. © In a Mem- 
orandum Opinion and Order adopted the same day, the 
Commission denied Buckeye's petition for stay of the 
effective date of the Second Report and Order. (R. 357- 
72)..° No action has been taken on appellant's Petition for 
Reconsideration directed to the Second Report and Order. 


STATUTES AND COMMISSION RULES INVOLVED 


The following statutes and rules involved are printed 
as a supplement to this brief: 


Sections 4(a), 4(b) and 4(c) of the Administrative Pro- 
cedure Act, 5 U.S.C. §§ 1003(a), (b), (c). 


Sections 312(b), (c) of the Communications Act of 1934, 
as amended, 47 U.S.C. §§ 312(b), (c). 


Sections 409(a), (b) of the Communications Act of 1934, 
as amended, 47 U.S.C. §§ 409(a), (b). 


Section 74.1101(i) and Section 74.1107 of the Rules of 
the Federal Communications Commission, 47 C.F.R. 8§ 
74.1101(i), 74.1107. z 


STATEMENT OF POINTS 


1, The adoption of certain new community antenna 
(CATV) rules by the Federal Communications Commis- 
sion and their application to appellant constitute an unrea- 
sonable prior restraint on appellant's right of freedom of 
speech as guaranteed by the First Amendment to the 
United States Constitution. 


15 Buckeye Cablevision, Inc., File No. CATV 100-5, 3 F.C.C. 2d 
808 (1966). This is still pending at the Commission. 


16 wemorandum Opinion and Order, Dockets No. 14895, 15233, 
15971, 3 F.C.C. 2d 816 (1966). 
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2. The Commission failed to give appellant and other 
interested parties adequate notice of and adequate oppor- 
‘tunity to comment upon provisions of the new CATV rules, 
in violation of Sections 4(a) and 4(b) of the Administrative 
Procedure Act and the Fifth Amendment to the Constitu- 

tion. 


3. Section 74.1107 is an unlawful retroactive rule, and: 
the Commission in implementing this rule failed to show 
"good cause” for waiving Section 4(c) of the Administra- 
tive Procedure Act. 


4. By drastically restricting the scope of appellant's 
hearing and by ordering an expedited hearing procedure, 
the Commission arbitrarily and unreasonably violated 
appellant's statutory and constitutional right to a full and 
fair hearing. 


SUMMARY OF ARGUMENT 


This appeal raises major questions of constitutional, 
statutory and administrative law. It focuses upon the 
Commission's compliance with requirements governing 
the process of orderly rulemaking, and it focuses upon 
appellant's due process rights to a full and fair hearing 
when the Commission seeks to enforce untested rules 
upon appellant. 


Appellant first questions the constitutional validity of 
the Commission's new CATV rules, which in their appli- 
cation to Buckeye Cablevision, Inc. become an unreason- 
able prior restraint on appellant's rights to free speech 
protected under the First Amendment. The Commission 
has failed to justify that the new rules are in the public 
interest. Rather, it assumes that regulation of all CATV 
systems is necessary because of the possible effect they 
may have in discouraging growth of new UHF markets. 
But the Commission fails to consider the important ways 
that CATV systems in fact encourage UHF development. 
Furthermore, the rules are written so broadly that they 
go beyond their alleged legitimate purpose and instead 
jeopardize the free flow of information so precious to our 
society. 
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Next, appellant points out the serious violations of due 
process and the substantial departures from sound prac- 
tices of orderly rule making that mark the Commission's 
adoption of the new CATV rules. In advance of adoption 
of these rules in the Second Report and Order, the Com- 
mission failed to issue specific rule proposals with full 
opportunity for public comment, as it had promised, in 
violation of Section 4(a) of the Administrative Procedure 


_ Act. The public was completely unaware of int 1 
2 aspects of the newr _were-under 


“Commission consideration, until a “routine press release, 


ie __was. issued just weeks before the > Commission's-publica- 
rr tion of ‘its 5 econd F Report and Order..In-particular,-inter- 


ested | parties I had completely no knowledge with respect _ 
: to the eee ee provision’ in wection T4. 1107 that. 


tant signal policy. 


Furthermore, in light of the substantial public interest 
questions involved in the adoption of new rules to regulate 
an entire new industry, with the probability of serious 
disruption to property interests of existing CATV opera- 
tions, the Commission's failure to provide interested par- 
ties a full hearing and opportunity for oral argument vio- 
lated Section 4(b) of the Administrative Procedure Act 
and the Fifth Amendment to the Constitution. 


An even more serious violation of due process marks 
the Commission's adoption of Section 74.1107 of the new 
rules in violation of Section 4(c) of the Administrative 
Procedure Act and contrary to all prohibitions against 
retroactive rule making. Section 74.1107, which prohibits 
the importation of "distant signals'' by CATV systems not 
supplying these signals as of February 15, 1966, was in 
practical operation made effective more than a month 
prior to the date the new rules were first published in the 
Federal Register on March 17, 1966. Without specific 
statutory authority and contrary to Congressional policy 
embodied in the Administrative Prodecure Act, and without 
considering the great disruption this rule would have upon 
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CATV systems that for many previous months had been 
making plans and commitments completely ignorant of 
any Commission intention to "grandfather CATV systems 
as of February 15th, the Commission's implementation of 
this rule retroactively is unlawful and the rule is invalid. 


In any event, the Commission's Second Report and 
Order failed to show "good cause" for waiving the require- 
ment of Section 4(c) of the Administrative Procedure Act 
that new substantive rules may be effective no sooner than 
thirty days after publication in the Federal Register. The 
Commission erroneously assumes the correctness of the 
February 15th "grandfather" date, fails to justify a waiver 
of Section 4(c) with specific facts, and ignores the mass- 
ive disruption to existing CATV systems that the new 
rules would create. Thus "good cause" for making Sec- 
tion 74.1107 effective sooner than April 18, 1966 has not 
been shown. 


Attempting to enforce the new rules against appellant, 


the Commission committed serious breaches of Buckeye's 
statutory and constitutional rights of due process. First, 
the Commission failed to provide Buckeye a full hearing 
on all facets of the public interest in the enforcement of 
untested and controversial rules upon appellant. Instead, 
it chose to consider only one issue, compliance with Sec- 
tion 74,1107. Buckeye's repeated attempts to enlarge the 
hearing were casually disregarded by the Commission. 

In so doing, and in refusing to consider any issue except 
appellant's alleged non-compliance with its rules, the 
cease and desist order issued against appellant is invalid. 
This Court has so held in a recent interlocutory order in 
a case pending before this Court based on substantially 
identical facts, Booth American Co. v. FCC, wherein this 
Court reaffirmed its holding in C. J. Community Services, 
Inc. v. FCC that a cease and desist order cannot be pred- 
icated on the naked finding that one of the Commission's 
rules has been violated if possible extenuating circum- 
stances have not been considered. 
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In addition, the Commission ordered an expedited hear- 
ing schedule that denied Buckeye its statutory right to 
file exceptions to the hearing examiner's initial decision. 
Section 409 of the Communications Act permits this abbre- 
viated schedule only when, upon the record of the instant 
proceeding, the Commission finds imperative circum- 
stances for having the record immediately certified to the 
Commission for final decision. Contrary to this explicit 
provision, the Commission's finding of necessity for im- 
mediately certifying Buckeye's record to the Commission 
for final decision, without opportunity to file exceptions 
to an examiner's report, was not based upon the record 
of the instant proceeding. To the contrary, its alleged 
finding of necessity contained in the Order to Show Cause 
directed to Buckeye was made even before the record in 
the instant proceeding was begun. 


As if these violations of due process were not enough, 
the Commission rushed appellant through an extremely 
unfair time schedule denying it full opportunity to prepare 
its case and denying it the opportunity to present oral 
argument before the full Commission. The unfairness of 
the "hearing" the Commission afforded Buckeye is too 
obvious to belabor and commends the full attention of this 
Court. : 


ARGUMENT 


L 


The Commission's New CATV Rules, Particularly Section 
74.1107, Are an Unconstitutional Infringement of Appel- 
lant's Rights Under the First Amendment. 


Buckeye Cablevision, Inc. is engaged in the dissemina- 
tion of meaningful information, by bringing into individual 
homes awide assortment of high quality television signals. 
It is clear that its operations come within the scope of the 
First Amendment, as do other forms of business activi- 
ties engaged in producing and distributing entertainment 
and information. Besides newspapers and magazines, 
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pamphlets, leaflets, and every sort of publication, Lowell 
v. City of Griffin, 303 U.S. 444 (1938), motion pictures 
and stage presentations, Kingsley Int'l Pictures Corp, v. 
Regents of University of State of New York, 360 U.S. 684 
(1959), and radio and television, United States v. Para- 
mount Pictures, 334 U.S. 131, 166 (1948), are protected 
by the First Amendment.1” The Supreme Court has held 
that the First Amendment protects almost every aspect 
of communications, including "not only the right to utter 
and print, but the right to distribute, the right to receive, 
and the right to read." Griswold v, Connecticut, 381 U.S. 
479, 483 (1965). 


The Commission's new CATV rules abridge appellant's 
right to distribute information and entertainment free 
from governmental interference.!8 They force appellant 
to carry certain signals (Section 74.1103(a)), require the 
non-duplication of other signals (Section 74.1103(e), (f)), 
and in effect preclude Buckeye from distributing all tele- 
vision signals available off-the-air (Section 74.1107). The 
discriminatory effect of Section 74.1107 is particularly 
onerous. While individual Toledo citizens are free to 
erect antennas capable of bringing them all television 
signals available off-the-air, Section 74.1107 precludes 
Buckeye from receiving and distributing to individual 
homes these same signals if they are received beyond the 
station's predicted Grade B contour. 


Appellant concedes that the rights protected under the 
First Amendment are not absolute, but are subject to 
reasonable restrictions deemed sufficiently necessary in 


17% is clear that the First Amendment was intended to have a 
broad scope in order to insure the free communication and 
interchange of ideas. Martin v. Struthers , 319 U.S. 141, 143 
(1943). 


18In addition to violating the First Amendment, these rules 
contravene the censorship provisions of Section 326 of the Com- 
munications Act of 1934, as amended, 47 U.S.C. § 326. 
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the public interest. The crucial inquiry, therefore, is 
twofold: namely, whether there exists a substantial pub- 
lic interest that justifies a restriction upon the free 
reception of television signals; and, if so, whether in prac~- 
tical application the impact of these rules is no broader 
than necessary to achieve their legitimate objective. 


A. The Commission has failed to justify that new 
CATV rules are necessary in the public interest. 


The presence of a CATV system ina community does 
much to further the widest possible dissemination of infor- 
mation, which the Supreme Court has stated is "essential 
to the welfare of the public." Associated Press v. United 
States, 326 U.S. 1 (1945). By receiving signals that it can 
pick up off-the-air and distributing them to its subscrib- 
ers, Buckeye not only broadens the effective range of 
programming alternatives, but it maximizes the quantum 
of diverse and antagonistic opinion reaching the viewers. 


In adopting the new CATV rules, the Commission jus- 
tifies the restrictions they impose by stating that the 
uncontrolled growth of CATV will interfere with its care- 
fully worked-out scheme of UHF and VHF frequency allo- 
cations. 19 Specifically, the Commission fears that future 
CATV successes will fragmentize the viewing market to 
such an extent that market entry by new UHF stations 
will be inhibited. Certainly the development of unused 
UHF allocations is in the public interest. Appellant sub- 
mits, however, that there is no factual basis for the fears 
the Commission has expressed regarding UHF develop- 
ment. 

Rather than dampen UHF development, the presence of 
a CATV operator in a community does much to encourage 
the development of new UHF stations. A CATV system 
expands their viewing and advertising markets by making 
their signals available to subscribers whose television 
sets do not possess UHF capability, or who themselves 


19second Report and Order, 8§ 113-30. 
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are unaware of its existence. Furthermore, many factors 
in addition to the presence or absence of a CATV system 
influence decisions to enter new UHF markets. Thus, 
when viewed in perspective, the Commission's proffered 
justification for its rules fails to overcome the "heavy 
presumption against its constitutional validity." Freed- 
man v. Maryland, 380 U.S. 51 (1964). 


B. The Commission's rules go far beyond their 
legitimate objective. 


Even assuming that the Commission has demonstrated 
a sufficiently pressing problem affecting the public inter- 
est, the new rules have been written with such broad 
effect that they go completely beyond their alleged justi- 
fication, i.e., the orderly development of the Commission's 
frequency allocations. 


The Supreme Court had made it clear that it is incon- 
sistent with the spirit of the First Amendment to "con- 


tract the spectrum of available knowledge." Griswold v. 
Connecticut, supra at 482. Therefore, it is well-estab- 
lished that "even though the governmental purpose be 
legitimate and substantial, that purpose cannot be pursued 
by means that broadly stifle fundamental personal liberty 
when the end can be more narrowly achieved." Shelton v. 
Tucker, 364 U.S. 479, 488 (1960). 


One effect of Section 74.1107 is the elimination of 
sources of knowledge and entertainment without the cur- 
rent prospect of any substitute therefor. The Commis- 
sion alludes to the future development of UHF stations, 
but this does not remedy the immediate deprivation. 
Another effect of the rules is the elimination of CATV or 
a competitive factor in the broadcast industry. The ben- 
efits accruing to the general public as a consequence of 
healthy competition need no reiteration here. In this 
instance, CATV systems unhampered by the present 
restrictions would provide sufficient incentive for broad- 
casters to improve their programming quality. But at 
present these benefits are lost. 
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It is little comfort for the Commission to argue that 
Section 74.1107 is not an absolute restriction on the im- 
portation of distant signals, since the evidentiary hearing 
permitted under that section imposes such a heavy bur- 
den on petitioners”° that the rule, in practical effect, 
approaches the total censorship recently struck down by 
the California Supreme Court in Weaver v, Jordan, 411 
P.2d 289 (1966). In that case, the court held that a Cali- 
fornia statute purporting to ban all pay-TV in the state 
was unconstitutional in light of its effects upon appellant's 
right to distribute. The court was convinced that the sta- 
tute in question would encourage monopolistic domination 
of television by existing stations, prohibiting the widest 
possible range and choice of ideas and of expression. The 
same serious effect on the public's right to free expres- 
sion is an inevitable result of the Commission's unrea- 
sonable attempt to regulate CATV systems. 


I. 


Adoption of the CATV Rules Without Adequate Notice and 
Without Affording Interested Parties Adequate Opportunity 
to Participate in the Rule Making Violates Sections 4(a) 
and (b) of the Administrative Procedure Act and Due 
Process Guarantees of the Fifth Amendment. 


The Commission's adoption of the new CATV rules 
contained in its Second Report and Order completed a 
rule making proceeding markedly short in concern for 
the constitutional due process and statutory guarantees 
that govern such actions. The new rules were issued 
without affording interested parties sufficient notice as 
to the nature of its proceeding and without allowing the 
public adequate opportunity to participate in the rule 
making proceeding. 


Congress incorporated the due process guarantees of 


20.Bo0th American Co., 5 F.C.C.2d 509, 519-20 (1966) (dissent - 
ing Opinion of Commissioners Bartley and Loevinger) . 
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the Fifth Amendment into Section 4 of the Administrative 
Procedure Act,?1 providinga set of procedural safeguards 
with which administrative rule making actions must com- 
ply, in order that adoption of new substantive rules would 
cause as little inconvenience to the public as possible 
and not accomplish a substantial taking of property in 
violation of the Fifth Amendment. 


Section 4(a) of the Administrative Procedure Act pro- 
vides that notice of the proposed rule making shall be 
published in the Federal Register and must include, 
among other things, "either the terms or substance of the 
proposed rule or a description of the subjects and issues 
involved." It is clear from the legislative history of this 
section that the notice issued by an agency in compliance 
with the mandate of Section 4(a) "must be sufficient to 
fairly apprise interested parties of the issues involved so 
that they may present responsive data or arguments rela- 
ing thereto," and that "where notice is required it should 
be complete and specific... .'" 22 


Section 4(b) provides that after notice has been issued, 
"the agency shall afford interested persons an opportunity 
to participate in the rule making through submission of 
written data, views, or arguments with or without oppor- 
tunity to present the same orally in any manner... ." It 
is the intent of Sections 4(a) and (b) together to insure 
that the rule making process will maximize opportunities 
for interested parties to be on notice of and be able to 
effectively participate in rule making proceedings. 


215 U.S.C. § 1003. 
228. Doc. No. 248, 79th Cong., 2d Sess. 200, 358 (1946). 
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A. Interested parties were not afforded adequate 
notice as required by Section 4(a). 


The Notice of Inquiry given by the Commission in 
advance of adopting Section 74.1107 and the other new 
CATV rules falls so woefully short of meeting the mini- 
mum notice requirements guaranteed by Section 4(a) of 
the Administrative Procedure Act that the Commission's 
action in this case is completely lacking any valid stat- 
utory or administrative basis. Rule making actions are 
normally begun by the Commission's issuance of the text 
of its proposed rules, along with an invitation for inter- 
ested persons to comment on these proposals. The Notice 
of Inquiry issued in advance of adoption of the new CATV 
rules, however, nowhere set out specific rules whose 
adoption was under consideration by the Commission. At 
best the vague and conflicting statement contained in the 
Notice of Inquiry led interested parties to believe that the 
Commission was considering the adoption of an interim 


policy in the non-microwave CATV area, to be followed 
by the issuance of a further notice of inquiry or rule mak- 
ing containing specific rule proposals. 


(1) The public was led to believe that a further notice 
and opportunity to comment would precede-the adoption of 
final rules. 


The Notice of Inquiry questioned by appellant was div- 
ided into two main parts. Part I related to possible 
assumption of jurisdiction by the Commission over non- 
microwave served CATV systems, and the Commission's 
proposal to adopt the same rules with respect to these 
systems that had been previously adopted with respect to 
microwave served CATV systems in its First Report and 
Order. While the Commission stated that its case for 
jurisdiction was "a strong one," it was quick to point out 
that it "would carefully consider comments addressed to 
this aspect" and reiterated its view that clarifying legis- 
lation is necessary in light of the ''new and important 
questions of policy and law in the communications field." 
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The Commission flatly stated that it had "no intention of 
by - passing Congressional action in this field."*° The 
Commission's subsequent actions completely contradicted 
this premise. 


Part II of the Notice of Inquiry was directed to broader 
questions involving both microwave and non-microwave 
served CATV systems for which the Commission desired 
to collect further information. These questions included 
the effect on independent UHF development and the effects 
of future CATV growth and penetration in the larger mar- 
kets. 


Numerous statements throughout the Notice of Inquiry 
show the Commission's complete dismissal of any inten- 
tion to adopt final rules until after issuance of a further 
notice. For example, four open concessions to this effect 
are contained in Paragraphs 64 and 68: 


(1) Le main thrust of this proceeding is to 
gath 


er the facts and to obtain the comments of 
the parties on the pertinent policy considera- 
tions." (164). 


(2) "In the absence of further information we do not 
have a sound basis for specific rule proposals." 


(164). ) 
(3) "A further notice will\n all likelihood’be issued 
to afford an opportunit r comment on the 
specific rule proposals of the Commission." 
(164). 
(4) "After study of the comments, the Commission 
/ may, by subsequent order, specify a number of 
days for the presentation of oral argument on 
these important matters. Jtis also contem- 
lated that oral testimony may be solicited...." 


168). Se 


Pending the completion of this additional inquiry and 
resolution of the question of jurisdiction, the Commission 
led the public to believe that it was considering the adop- 


23Notice of Inquiry, §§ 30-31. 
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tion of an interim procedure. This is clear from Para- 
graph 50 of the Notice of Inquiry, for example, where the! 
Commission invited comments on what form of interim | 
action might be appropriate with regard to the possible | 
effect that new CATV systems would have on the develop- 
ment of UHF broadcasting. 


Contrary to the above statements in its Notice of 
Inquiry, the Commission adopted final rules regulating 
non-microwave served CATV systems without issuing a 
further notice, specific rule proposals, or adopting an 
interim procedure. Clearly the public was misled by the 
bald promises of the Commission. Just as clearly, this 
lack of good faith is not tolerated under Section 4(a) of 
the Administrative Procedure Act and the Fifth Amend- 
ment. 


(2) The Notice of Inquiry was not specific as to the 


terms and substance of the proposed new rules. 


Section 4(a) of the Administrative Procedure Act 
insures that an agency's notice of proposed rule making 
will disclose the tenor and substance of proposed rules 
with a much greater degree of specification than did the 
Notice of Inquiry issued by the Commission back in April 
of 1965. The drafters of Section 4(a) intended to obligate 
each agency "to announce with the greatest possible def- 
initeness" the matters under consideration.”4 In conflict 
with this goal, however, the Notice of Inquiry issued by 
the Commission was too vague, too contradictory and too 
incomplete to serve as adequate notice. 


Perhaps the strongest evidence of notice deficiency is 
the wide disparity between the broad general matters of 
concern set forth in the Notice of Inquiry and the rules 
actually adopted in the Second Report and Order. For 
example, at no place does the Notice of Inquiry mention 
anything about establishing "grandfather" rights with 


245. Doc. No. 248, 79th Cong. 2d Sess. 18 (1946). 
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respect to the importation of distant signals. When the 
new rules were issued, however, Section 74.1107 con- 
ferred "grandfather" rights onthose CATV systems which 
on February 15, 1966 were supplying to their subscribers 
a television signal extended beyond its Grade B contour. 


Specification as to the major substantive provisions of 
the new rules similarly was lacking. In regard to Section 
74.1107 of the new rules, for example, the Notice of In- 
quiry made no mention of a standard based on the top 100 
ARB markets,?* nor did it state that the signal from a 
UHF station available off-the-air in a community beyond 
its predicted Grade B contour would be a prohibited '"dis- 
tant" signal. 


In failing to give the public adequate notice with suffi- 
cient clarity as to the scope and nature of the Commis- 
sion's intended proceeding, the public was deprived of a 
meaningful opportunity to participate effectively in the 
rule making proceeding. It is axiomatic, of course, that 
complete and specific notice is particularly essential in 
a case of this nature where there is an intent to assert 
authority over new areas. The Notice of Inquiry was so 
equivocal that it failed to convey clearly to the public 
what the Commission intended to do. It cannot serve as 
legal notice under Section 4(a), and it most certainly does 
not satisfy the due process requirement of the Fifth 
Amendment, particularly when affected parties such as 
appellant never were conscious of the immediacy of the 
threat to their property. 


25 In fact, dependence on a private commercial entity to mea- 
sure market rankings is an unlawful and arbitrary delegation of 
agency power to a private concern, particularly when this con- 
cern has been so extensively criticized by the Commission in 
the past. 
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B. The Commission denied interested parties the 
right to participate effectively in the rule mak- 
ing proceedings. 


An equally serious defect inherent in the rule making 
proceeding which culminated in the adoption of the Second 
Report and Order is the Commission's failure to afford 
appellant and others the full hearing contemplated by Sec- 
tion 4(b) of the Administrative Procedure Act and the 
Fifth Amendment. Of course, Section 4(b) does not com- 
pel a full evidentiary or oral hearing in every case of 
administrative rule making. But since the purpcse of 
this section is to allow interested parties to participate 
effectively in rule making actions, the Commission has 
traditionally and consistently treated it as a mandatory 
requirement when considering matters of extreme impor- 
tance. 


Merely by way of example, the Commission deter- 
mined that evidentiary proceedings and/or oral argument 
en banc were appropriate and necessary in the interest 
of sound decision-making in the following instances: (1) 
color television,”® (2) television allocations,’ (3) network 
practices,2* (4) subscription television,”* and (5) program 
service forms of broadcast stations.°° Each of these mat- 
ters involved important and basic issues seriously affect- 
ing the development of the communications industry. 
Each, like the CATV questions, involved serious factual 
disputes and conflicting policy recommendations. All 
parties, pro and con, agree that CATV is a new and 
dynamic element in the communications field. 


26 rivst Color Television Report, 1 Pike & Fischer RR 91:261 
(1950). 


ef Sixth Report on Television Allocations ,1 Pike & Fischer RR 
91:601 (1952). 


a Commission Policy on Programming, 20 Pike & Fischer RR 
1901 (1960). 


29 Hartford Phonevision Co., 20 Pike & Fischer RR 737 (1960). 
° AM-FM Program Forms ,5 Pike& Fischer RR 2d 1773 (1965). 
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In adopting the Second Report and Order, however, a 
hearing of comparable depth was not afforded interested 
parties. The Commission failed to publish specific rules 
in advance, denied interested parties the opportunity to 
introduce evidence orally and cross-examine witnesses,?} 
bypassed reference of the whole matter to a qualified 
hearing examiner for initial decision, and precluded oral 
argument before the full Commission on the examiner's 
recommendations. These procedural shortcomings were 
compounded when the Commission in issuing the new 
CATV rules, relied on contradictory data and speculative 
conclusions from the written comments as a basis for its 
Second Report and Order. Nowhere did the Commission 
permit a full hearing that would have exposed the many 
weaknesses Contained in these written comments, nor 
oral argument and cross-examination to test the various 
theories, nor the opportunity to comment on specific rule 
proposals. 


The absence of oral argument prior to adoption of the 
new CATV rules, in light of the highly conflicting com- 
ments® and the substantial public policy issues raised by 
that proceeding, deprived Buckeye and other interested 
parties of the full hearing envisioned by Section 4(b) of 
the Administrative Procedure Act and protected by the 
Fifth Amendment. Appellant recognizes that "the right of 
oral argument as a matter of procedural due process 
under the Fifth Amendment varies from case to case in 
accordance with differing circumstances... ."" FCC v. 
WJR, The Goodwill Station, Inc., 337 U.S. 265, 275 (1949). 
But when the Commission seeks toadopt new rules depriv- 


31 Morgan v. United States , 304 U.S. 1 (1938). 


32-The myriad of written comments submitted to the Commis- 
sion were diametrically opposed in both factual content and 
argument, and the Commission's reasoning in the Second Report 
and Order depended in large degree on assumptions and specu- 
lations as a substitute for facts. See Separate Statement of 
Commissioner Loevinger, Second Report and Order. 
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ing CATV systems of substantial property or property 
rights, and important and bitterly contested issues of 
public policy have been raised, then fair play requires 
that interested parties be given the right to present their 
views orally. Standard Airlines v. CAB, 85 U.S. App. 
D.C. 29, 177 F.2d 18 (1949). See also L. B. Wilson v. 
FCC, 83 U.S. App. D.C. 176, 170 F.2d 793 (1948) (revers- 
ing Commission grant of application for construction per- 
mit). 


It is clear that this Court stands ready to insure that 
the right to oral argument is protected "in advance of the 
adoption of controversial regulations governing competi- 
tive practices," even if not specifically required by sta- 
tute, when "deemed inherent in the very concept of fair 
hearing.” American Airlines, Inc. v. CAB, __ U.S. App. 
D.C. __, 359 F.2d 624, 632 (1966). As this Court pointed 
out in the American Airlines case, administrative flexi- 
bility demands reliance on the good faith of agencies not 
to dispense with hearings prior to the adoption of contro- 
versial rules. Jo¢d, Thus when agency good faith fails, 
due process protects the rights of the public. 


Decisions of this Court consistently have recognized 
the need for oral testimony and "live’ witnesses in Com- 
mission proceedings of far-reaching policy importance 
where property is being taken or destroyed. See, e.g., 
Citizens TV Protest Committee v. FCC, 121 U.S. App. 
D.C. 50, 348 F.2d 56 (1965) (abuse of discretion not to 
hold hearing on issue of common ownership of local tele- 
vision station and CATV system); Clarksburg Publishing 
Company v. FCC, 96 U.S. App. D.C. 211, 225 F.2d 511, 
516-17 (1955) (full hearing required on issue of concen- 
tration of control). The need for a full evidentiary hear- 
ing is particularly important when, as here, many public 
policy issues are in question. Louisiana Television 
Broadcasting Corp. v. FCC, 121 U.S. App. D.C. 24, 347 
F.2d 308 (1965) (reversing a Commission grant modify- 
ing a construction permit). While the above-cited cases 
dealt with specific license or consent actions, it would 


25 


appear clear that the basic reasoning of the Court applies 
equally to the broad policy questions involved in the Com- 
mission's adoption of the Second Report and Order. 


Therefore, the new rules are invalid in that they were 
adopted without adequate advance notice and without 
affording interested parties sufficient opportunity to par- 
ticipate in their formulation. 


I. 


Section 74.1107 Is an Unlawful Retroactive Rule and Was 
Adopted in Violation of the Thirty Day Publication Require- 
ment of Section 4(c) of the Administrative Procedure Act. 


An even more serious violation of due process, orderly 
rule making procedures, and Section 4(c) of the Adminis- 
trative Procedure Act marks the Commission's attempted 
retroactive application of Section 74.1107 of the new 
CATV rules. 


The mandate of Section 4(c) is clear. It specifies that 
new substantive regulations cannot be made effective 
until thirty days after publication of the full text of the 
rules in the Federal Register, except where "good cause" 
for an earlier implementation is shown. Normally, there- 
fore, Section 74.1107 would be effective on April 18, 1966. 
With a strong showing of "good cause," the Commission 
could have chosen not to wait the full thirty days, and 
instead could have made this rule effective any time 
sooner than April 18, 1966, up to the date of publication 
on March 17, 1966. 


In adopting the Second Report and Order, the Commis- 
sion allegedly made Section 74.1107 effective "immedi- 
ately upon publication in the Federal Register.""°% But in 
practical operation, the Commission has made Section 
74,1107 effective not upon publication (March 17th), but 
upon the date on which "grandfather" rights are pegged 


38second Report and Order, 1 156. 
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(February 15th).24 The Commission readily admits that 
"the effectiveness of our action, practically speaking” is 
geared to February 15th.** Thus the Commission has 
implemented Section 74.1107 befdre the rule was written, 
more than a month before the rule was first published in 
the Federal Register (March 17th), and a full sixty-two 
days prior to when the rule normally would have taken 
effect under Section 4(c) (April 18th). This is plainly an 
attempt to impose a retroactive yegulation, clearly viola- 
tive of basic administrative law, and clearly contrary to 
Section 4(c) which even upon a showing of ''good cause” 
makes the earliest possible date for implementing a new 
rule the date of publication. 


A. The attempted retroactive application of Sec- 
tion 74,1107 is unlawful. 


Any rule which applies to events occurring prior to 
the date on which the rule isadoptedis strongly disfavored 
and permitted only in the most extraordinary cases. Gen- 
erally, "retroactive rules should be tolerated only when 
specifically authorized by statute." 1 Davis, Adminis - 
trative Law 341 (1958). See, e.g., Arizona Grocery Co. 
v. Atchison, Topeka & S, F. Ry., 284 U.S. 370, 389-90 
(1932); Litton Industries v. Renegotiations ‘Ba., 298 F.2d 
156 (4th Cir. 1962); Blau v. Hodgkinson, 100 F.Supp. 361, 
371-74 (§.D. N.Y. 1951). Certainly nothing in the Com- 
munications Act gives statutory authority for the Com- 
mission to adopt retroactive rules regulating CATV sys- 
tems. 


a Except as to systems already supplying a community in the 
top 100 ARB markets, on February 15th, with a signal extended 
beyond its predicted Grade B contour, Section 74.1107 prohibits ° 
the importation of "distant signals", except after an evidentiary 
hearing and determination of the public interest. To date, there 
has been no "evidentiary hearing" ordered by the Commission 
in any instance. 


35 Second Report and Order, 1 147. 
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The odium ofa retroactive rule derives from the great 
inequity caused to innocent parties who altered their posi- 
tions in reliance upon the absence of a rule. As the large 
number of petitions for waiver of Section 74.1107 which 
have been filed to date so graphically demonstrate, the 
hardship imposed on the parties involved is completely 
disproportionate to the end which the Commission is 
seeking to accomplish. Courts are quick to strike down 
the application of a retroactive rule when the hardship it 
creates is altogether out of proportion to the public ends 
to be accomplished. See, e.g., NLRB v. E&B Brewing 
Co., 276 F.2d 594 (6th Cir. 1960), cert. denied 366 U.S. 
908 (1961); NLRB v. Guy F. Atkinson Co., 195 F.2d 141 
(9th Cir. 1952). 


Congress specifically expressed its disapproval of 
retroactive rules when it passed the Administrative Pro- 
cedure Act. Section 3(a)(3) of the Act, 5 U.S.C. § 1002(a)(3), 
requires publication in the Federal Register of all sub- 
stantive rules before they may have the force and effect 
of law. Rule making actions must comply with Sections 
4(a) and (b), plus thirty day publication in the Federal 
Register under Section 4(c). The Commission erred 
when it departed from all of these requirements in the 
procedures it followed in the present case. 


The attempt to implement these new rules in this 
fashion violates the basic purposes of both the Adminis- 
trative Procedure Act and the Federal Register Act.°° 
Courts have repeatedly stated that these are more than 
mere record acts. Particularly must the publication 
requirements be strictly complied with when violations 
of the regulations in question may involve, as they do 
here, potential criminal penalties. 


The Commission at no place has documented in suffi- 
cient detail what exceptional circumstances it feels 


36 44 U.S.C. § 307. 
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justify the retroactive application of Section 74.1107. 
Throughout the proceeding below, from which Buckeye 
has taken the instant appeal, appellant repeatedly chal- 
lenged the "grandfather" provision of Section 74.1107. °” 
The Commission's hasty response to these attacks, in 
ordering Buckeye to cease and desist,°® was merely that 
it has previously covered this subject in the Second 
Report and Order, and in the Memorandum Opinion and 
Order, issued the same day as the order to Buckeye to 
cease and desist, which denied seven petitions for stay 
of the effective dates of the Second Report and Order.*° 


The Commission's justification for the "grandfather" 
provision, however, consists of only vague, conclusionary 
statements completely unsupported by specific factual 
allegations, which may be summarized as follows: 


(1) Significant public interest questions are raised 
by the presence of CATV operations in major televi- 
sion markets; 


(2) It is essential that these operations be exam- 
ined before they become well established, since sub- 
sequently the Commission would have difficulty in 
taking effective action if it should determine a CATV 
system is operating inconsistent with the public inter- 
est. 


(3) It is necessary to establish a cut-off date that 
will preclude the commencement of new operations 
and extraordinary efforts to beat any proposed dead- 
line. 


37 Petition to Clarify or Enlarge Issues (R. 23-24); Petition for 
Reconsideration and Consolidation (R. 40); Brief of Buckeye 
Cablevision, Inc. (R. 238-47). In addition, Buckeye challenged 
this provision in a Petition for Reconsideration of the Second 
Report and Order, Docket No. 15971, filed March 25, 1966. 


383 F.C.C. 2d 801. 


39(R. 357-72) (hereinafter cited Memorandum Opinion and 
Order). 


29 


| (4) Therefore, it is reasonable to "grandfather" 

| CATV systems in operation back on February 15th, 

| the date a press release was first issued announcing 
in general terms the Commission's agreement on 
major market policies, 4 


Clearly, a convincing showing of necessity supported 
by detailed factual allegations is completely absent in the 
Commission's justification for retroactively applying 
Section 74.1107. For example, the Commission did not 
have before it any facts concerning how many CATV sys- 
tems would be affected, how much disruption of service 
would be caused by making Section 74.1107 effective ret- 
roactively, or what financial expenditures had been made 
and contractual obligations incurred by CATV systems 
prior to their first knowledge (on February 15th) that 
"grandfather" rights would be afforded as of that date. 

| Nor did the Commission balance in any way the incon- 
venience and cost that would devolve upon CATV systems 
by retroactively applying Section 74.1107, as compared 
to the possible public harm if this new rule was not so 
applied. In fact, the Commission admitted the absence 
\ Of sufficient facts when it adopted the Second Report and 
\ Order, but it felt that by freezing the situation as it was 
\ as of February 15th would enable it or the Congress 
\ thereafter to define the public interest "upon the basis of 
adequate knowledge." 4! 


Nor can the Commission argue that interested parties 
have known about the "grandfather" provision long before 
the rules were first published on March 17, 1966. As 
appellant has previously pointed out, the Commission's 
April 1965 Notice of Inquiry completely failed to give any 
specification with respect to the major substantive rules 


eee nee 
40Second Report andOrder, 11 147-48; Memorandum Opinion 
and Order, 1 1 12-20 (R. 362-65). 


41 Second Report andOrder, 1 148. 
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the Commission had under consideration. The first 
inkling regarding the specific content of those rules did 
not come until the Commission's February 15, 1966 press 
release. Only then was the public, for the first time, 
apprised that "grandfather" rights would be incorporated 
into the new rules, and only on March 17th, when the new 
rules were first published were interested parties actu- 
ally put on notice as to the content of Section 74.1107. 


B. No convincing showing of "'good cause" has been 
made to waive Section 4(c), and thus Section 
74,1107 may not be made effective sooner than 
thirty days after publication. Even if "good 
cause" is shown the rule cannot be effective 


until published, Pekc Bee eee es 


The Commission has failed to show "good cause" for 
waiving the requirement of Section 4(c) of the Adminis- 
trative Procedure Act that new rules will not be effective 
until thirty days after publication in the Federal Register. 
Even if this Court should find that the Commission has 
adequately shown "good cause" for waiving Section 4(c), 
Section 74.1107 cannot be made effective any sooner than 
the day on which it was first published in the Federal Reg- 
ister (March 17th), and not on February 15th as the Com- 
mission has attempted. 


It is clear that the good cause exception in Section 4(c) 
should be used only in "extremely urgent situations." St, 
Joseph Stock Yards Co., 6 A.D. 319 (Dept. Agric. 1947) 
(milk marketing order). See, e.g., Dighton v. Coffman, 
178 F. Supp. 114 (E.D. Dl. 1959) (acreage quota change 
immediately prior to plant season). Or where notice is 
unnecessary, there is little reason not to waive the thirty 
day requirement of Section 4(c). See, e.g., Durkin v. 
Edward S. Wagner Co., 115 F. Supp. 118 (E.D. N.Y. 1953), 
aff'd, Mitchell v. Edward S. Wagner Co., 217 F.2d 303 
(1954), cert. denied, 348 U.S. 964 (1955) (long-standing 
industry compliance with rule and knowledge on part of 
plaintiff). The Commission itself has used the exception 
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sparingly, and only to serve immediate needs of the 
national security and defense. Reallocation of Frequen- 
cies, 17 RR 1587 (1959). 


Nowhere has the Commission made a convincing show- 
ing of "good cause" to support the attempted waiver of 
Section 4(c). The Commission's attempted demonstration 
of "good cause" erroneously assumes boththe wisdom and 
necessity of establishing ''grandfather" rights as of Feb- 
ruary 15, 1966. The Commission asserts that it would be 
foolish for it passively to wait for the thirty day period to 
expire, and then take action with great inconvenience and 
disruption against systems which commenced operations 
after the "grandfather" date. Its argument is simply "good 
cause" to waive Section 4(c) necessarily exists because 
we have decided upon February 15th for "grandfather" 
rights.42 Since Buckeye previously has demonstrated that 
the alleged showing of necessity is insufficient to justify 
the "grandfather" provision (Brief pp. 27-30), it is sim- 
ilarly insufficient to serve as ''good cause" for waiving 
Section 4(c). 


Furthermore, the Commission's attempted demonstra- 
tion of ''good cause" is completely lacking in detailed facts 
upon which the Commission could rely in waiving the 
requirements of Section 4(c). Instead, the Commission 
seems to have relied upon purely unfounded speculation 
as to the grave consequences that would ensue if Section 
74.1107 was not made effective upon publication and 
applied retroactively to February 15th, as is clearly 
pointed out in the dissent of Commissioner Bartley to the 
issuance of a cease and desist order against Buckeye 
below. 48 


42 Second Report and Order, 1 147; Memorandum Opinion and 
Order, 7 21(R. 366). 


433 F.C.C. 2d 806-07. See also Commissioner Bartley's dis- 
sent, in which Commissioner Loevinger joins, in a similar 
cease and desist order issued against the Booth American Co., 
5 F.C.C. 2d at 519-20 (July 13, 1966). 
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On the other hand, it appears that no consideration 
was given to the massive disruption to developing enter- 
prises such as Buckeye, involving substantial investments 
and commitments of capital. All of these commitments 
and expenditures were made over extended periods of time 
during which the Commission has followed an uncertain 
and circuitous route, even as to its view of jurisdiction 
over off-the-air systems, for which legislative authority 
is still being sought while appeals on this point are pend- 
ing. 


Iv. 


Buckeye's Constitutional and Statutory Rights to a Full 
and Fair Hearing Were Violated, and Therefore the Com- 
mission's Cease and Desist Order Is Invalid. 


A, The cease and desist order is invalid since the 
Commission refused to consider public interest 
considerations weighing against issuance of such 
an order, 

The so-called "hearing" that Buckeye was afforded 
demonstrates the striking arbitrariness with which the 
Commission has proceeded against appellant. The Order 
to Show Cause issued pursuant to Section 312(c) of the 
Communications Act“ directed "'that there is only one 
issue to resolve, i.e., compliance with the rules [Sec- 
tion 74.1107]."" (R. 3). Time and time again Buckeye 
attempted, each time unsuccessfully, to enlarge the scope 
of the hearing to permit a full exploration of the public 
interest in the application of untested rules to appellant.45 


44 Section 312(c) of the Communications Act of 1934,as amended, 
47 U.S.C. § 312(c). 


450n April 18, 1966 Buckeye filed with the Commission a Peti- 
tion to Clarify or Enlarge Issues, specifically setting forth what 
additional issues should have been included. (R. 17-38). This 
petition has never been acted upon. On the same date it filed a 
Petition for Reconsideration and Consolidation, in part request- 
ing the Commission reconsider the limited scope it intended to 
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Since the legality of the new CATV is pending final 
determination in Congress and the courts, the various 
pleadings filed by Buckeye questioned the wisdom of 
enforcing these rules by the immediate issuance of acease 
and desist order, unless the Commission undertook a 
broader inquiry into all facets of the public interest. In. 
particular, Buckeye cited the irreparable injury it would 
suffer if prohibited from carrying any "distant signals"; 
the substantial efforts ithad made and financial obligations 
it had undertaken in order to bring CATV to Toledo, prior 
to any Commission decision prohibiting importation of 
"distant signals" not being supplied on February 15, 1966; 
the public interest of the citizens of Toledo in a wide vari- 
ety of television programs; and the questionable proce- 
dural steps taken by the Commission in adopting the Sec- 
ond Report and Order. None of these important issues 
was ever considered by the Commission. 


In refusing to consider the facts and circumstances 
spelled out above which possibly exterfuate Buckeye's 
actions, the Commission may not, asit did here, predicate 
a cease and desist order on the naked finding that one of 
its rules has been violated. This is the clear holding of 
this Court in its recently released memorandum opinion 
in granting a stay of the Commission's cease and desist 
order in a proceeding similar to the instant case. Booth 
American Co. v. FCC, No. 20,367, p. 5 (Sept. 16, 1966). 
While this Court recognized the legitimate interest of the 
Commission in stopping CATV extensions pending consid- 


give the hearing and in part requesting that if the Commission 
should fail to reconsider its Order to Show Cause, then the is- 
sues raised by Buckeye's Petition for Declaratory Rule, for 
Waiver or Other Appropriate Relief (filed March 25, 1966 in 
Docket No. 15971) should be consolidated for hearing with the 
show cause proceeding. (R. 39-63). Favorable action on this 
petition was denied on April 27, 1966. (R. 91-92). Buckeye 
again protested at both the prehearing conference (Tr. 6-8) and 
its hearing (Tr. 50) the unreasonably limited nature of the hear- 
ing it was to receive. 
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eration of the problem on the merits, it directed that this 
could be done only on a logical basis after considering 


possible extenuating circumstances. Booth American Co., 
supra. 


The Court's opinion reaffirmed its previous holding in 
C. J. Community Services, Inc. v. FCC, 100 U.S. App. 
D.C. 379, 246 F.2d 660 (1956), "that a cease and desist 
order may not be predicated on the finding of a violation 
if the Commission has refused to consider the facts and 
circumstances possibly extenuating the respondent's 
actions."" Booth American Co., supra. In the C. J. Com- 
munity Services case, supra at 383, 246 F.2d at 664, this 
Court clearly pointed out that Section 312(c) of the Com- 
munications Act permits the Commission to issueacease 
and desist order only after it has weighed the circum- 
stances against issuing such an order. The Commission 
has not complied with this statutory mandate. 


Furthermore, due process requires that agency deter- 
mination in the nature of an adjudicatory hearing affecting 
private legal rights be based upon a full evidentiary hear- 
ing, involving all aspects of the public interest. Morgan 
v. United States, 304 U.S. 1 (1937); Philadelphia Co. v. 
SEC, 84 U.S. App. D.C. 73, 175 F.2d 808 (1948). The 
Commission previously has given effect to this require- 
ment of due process. For instance, in the Evansville 
Deintermixture Case#*® a full hearing was providedon the 
Commission's proposal to modify the license of station 
WTVW. In both modification proceedings as the above 
case, and in cease and desist proceedings as here, the 
Communications Act contemplates that a full hearing will 
be given to parties who may suffer injury upon conclusion 
of the show cause hearing.4”’ But here the Commission 


4615 Pike & Fischer RR 1573 (1957). 

4’ There is virtually no distinction between the order to show 
cause required by Section 316 of the Communications Act of 
1934, as amended, 47 U.S.C. § 316, to be issued in advance of a 
modification proceeding, and the order to show cause that Sec- 
tion 312(c) requires in advance of an order to cease and desist. 


35 


foreclosed itself from passing on all the circumstances 
significant to a determination of the public interest48 For 
this reason alone the cease and desist order cannot stand. 


B. Without finding upon the record necessity for 
waiving Buckeye's statutory right to file excep- 
tions to an initial decision, and in rushing Buck- 
eye through an expedited proceeding, the Com- 
mission denied appellant a full hearing. 


The expedited hearing procedure ordered by the Com- 
mission was apparently taken pursuant to Section 409 of 
the Communications Act.49 This statute specifies that 
upon conclusion of a hearing an initial decision will be 
issued by the hearing examiner, and that exceptions to the 
initial decision shall be permitted, except (as provided in 
Section 409(a) ) where the hearing examiner is unavailable, 


"or where the Commission firds upon the record that 
due and timely execution of its functions impera- 
tively and unavoidably require that the record be 
certified to the Commission for initial or final deci- 
sion." (Emphasis supplied). 47 U.S.C. § 409(a). 


The "record" upon which a finding of necessity must be 


481m fact, the language of Chairman Hyde's concurring opinion 
in the Booth AmericanCo. case, 5 F.C.C. 2d at 519 makes it 
clear that in ordering both Booth American and Buckeye to 
cease and desist, the Commission has not reached a determina- 
tion of the public interest based upon consideration of the full 
factual record. 


49 Section 409 of the Communications Act of 1934, as amended, 
47 U.S.C. § 409, which is a general provision relating to the 
conduct of all adjudicatory proceedings designated for hearing. 
A similar provision in Section 8(a) of the Administrative Proce- 
dure Act, 5 U.S.C. $ 1007(a), is applicable only to rule making 
and licensing, neither of which is involved in this cease and de- 
sist case. Nevertheless, appellant invites attention to this 
Court's recent finding that the Commission fully complied with 
Section 8(a) by issuing a tentative decision in place of the exam- 
iner's report. American Trucking Associations , Inc. v. FCC, 
No. 19427, p. 24 (Sept. 15, 1966). 
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predicated is defined in Section 7(d) of the Administrative 
Procedure Act as the "transcript of testimony and exhib- 
its, together with all papers and requests filed in the pro- 
ceeding ...". This is to constitute "the exclusive record 
for decision."’ 5° 


In proceeding against Buckeye, however, the Commis- 
sion acted in flagrant violation of these requirements. The 
Order to Show Cause issued on March 25, 1966, the first 
entry inthe record of this case, directed that upon closing 
the record the hearing examiner shall immediately certify 
the record to the Commission for final decision (R. 3). 
Thus the Commission found necessity for an expedited 
proceeding against Buckeye based not "upon the record" 
as required by Section 409(a), but based uponits arbitrary 
prejudgment even before the record was begun, The Com- 
mission cannot satisfy the statutory mandate by basing its 
finding upon the conclusions it reached in the Second 
Report and Order, which is part of a completely different 
record from the instant proceeding. This patent violation 
of the specific statutory requirements clearly is unlawful 
and compels this Court to set aside the Commission's 
order. Channel 16 of Rhode Island, Inc. v. FCC, 97 U.S. 
App. D.C. 179, 229 F.2d 520 (1956). >? 


Where the Commission, however, has found upon the 
actual record of a proceeding imperative circumstances 
requiring omission of an initial decision and opportunity 
to file exceptions thereto, this Court has affirmed the 
Commission's subsequent order. See, @.g., RCA Commu- 
nications, Inc. v. FCC, 99 U.S. App. D.C. 163, 238 F.2d 


595 U.S.C. § 1006(d). 


51 In the Channel 16 case the procedure adopted by the Com- 
mission did not provide for the hearing examiner's initial de- 
cision to which exceptions could be filed. The Commission at 
no place justified this because of the hearing examiner's un~ 
availability or a finding upon the record of necessity for an ex- 
pedited proceeding, as required by both Section 409 of the Com- 
munications Act and Section 8 of the Administrative Procedure 
Act. 
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24 (1956), affirming MacKay Radio & Telegraph Co., 8 
Pike & Fischer 1174 (1955), cert. denied, 352 U.S. 1004 
(1957). There the finding of necessity was based on the 
extensive record developed through the course of eight 
years of Commission and court proceedings, which fur- 
nished the Commission with "a detailed analysis of all 
phases of the issues involved." °? 


The contrast between the extensive record relied upon 
in that case, and the complete absence of a record in the 
present case, makes one wonder how the Commission's 
decision below can term its use of Section 409(a)'s expe- 
dited procedure "manifestly proper" and in fact cite the 
RCA case. 53 Nor is there any support in the Commis- , 
sion's citation of American Colonial Broadcasting Corp.54 
In that case an expedited hearing was ordered only after 
extensive formal conferences and a full evidentiary hear- 
ing had been held. Contrary to the Commission's mis- 
placed reliance on these two cases, they only emphasize 
further the supreme departure from statutory standards 
and the Commission's own customary practices attempted 
herein. 


Had the Commission waited until after Buckeye's hear- 
ing was completed, and then based upon the pleadings and 
evidence developed thus far found necessity for immedi- 
ately certifying the record to the Commission for final 


Be Mackay Radio & Telegraph Co., 8 Pike & Fischer RR 1174, 
1176 (1955). In 1946 and 1947 Mackay filed applications to es- 
tablish radiotelephone circuits. A hearing was held, an initial 
decision was issued, exceptions were filed, followed by Com- 
mission grant of the applications. This Court reversed the 
grant, but on certiorari the Supreme Court reversed that deci- 
sion and remanded the case to the Commission. Upon remand 
the Commission held oral argument, conducted further hear- 
ings, and only then omitted a further initial decision and instead 
issued a final decision. 


583 F.C.C.2d 70, 
546 Pike & Fischer RR 2d 377 (1965). 


38 


decision, then statutory authority for an expedited pro- 
ceeding might have been present. Instead, the course it 
adopted here in advance of even the start of the record 
denied Buckeye its statutory right that an initial decision 
by the examiner be issued with opportunity for filing of 
exceptions prior to the Commission's final decision. 


In two other respects the Commission denied appellant 
the full hearing required by procedural due process, *5 
First, the extremely restrictive time schedule adopted by 
the Commission °° in a case involving so many novel and 
complex issues prevented Buckeye from adequately pre- 
paring and presenting its case. See Brahy v. Federal 
Radio Commission, 61 U.S. App. D.C. 204, 59 F.2d 879 
(1932). When an agency combines the functions of prose- 
cutor and judge, it must be especially careful to insure a 
full and fair hearing. Wong Yang Sung v. McGrath, 339 
U.S. 33 (1950). 


Nor can the Commission dismiss Buckeye's legitimate 
request for oral argument with such careless abandon as 
it did below in saying "no useful purpose" could be served 
in granting appellant's request.5’ Contrary to the Com- 
mission's holding, this Court has fully recognized that oral 
argument is an essential element of due process and helps 
insure to interested parties the full and fair hearing pro- 
tected by the Fifth Amendment. Philadelphia Co. v. SEC, 
84 U.S. App. D.C. 73, 175 F.2d 808 (1948); L. B. Wilson, 
Inc. v. FCC, 83 U.S. App. D.C. 176, 170 F.2d 798 (1948). 


In light of the Commission's failure to insure Buckeye 
its constitutional and statutory right to a full hearing on 
all public interest questions, its right to file exceptions 
to an initial decision, and its right to oral argument and 


55 Morgan v. United States , 304 U.S. 1 (1937). 


56 Buckeye was given only the statutory minimum thirty days 
to prepare for hearing and a bare seven days for submitting 
written briefs. 


573 F.C.C.2d 804. 
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reasonable time to prepare its case, the Commission's 
cease and desist order issued against appellant is invalid. 


CONCLUSION 


The Commission's order requiring appellant to cease 
and desist from carrying the signal of television station 
WJIM-TV is invalid, since the hearing afforded appellant 
denied it due process of law and since the rules upon 
which this hearing was ordered were adopted in violation 
of constitutional and statutory standards governing rule 
making procedures. 


Therefore, this Court should reverse the Commission's 
Cease and Desist Order directed against appellant and 
remand this case to the Commission for further proceed- 
ings consistent with this Court's opinion. 


Respectfully submitted, 


Robert A. Marmet 
Peter L. Koff 


1822 Jefferson Place 
Washington, D.C. 20036 


Counsel for Appellant 
September 26, 1966 
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APPENDIX 


STATUTES AND COMMISSION RULES INVOLVED 
Administrative Procedure Act § 4,5 U.S.C. § 1003. 


RULE MAKING 


Sec. 4. Except to the extent that there is involved (1) 
any military, naval, or foreign affairs function of the 
United States or (2) any matter relating to agency man- 
agement or personnel or to public property, loans, grants, 
benefits, or contracts— 


(a) Notice.—General notice of proposed rule making 
shall be published in the Federal Register (unless all 
persons subject thereto are named and either personally 
served or otherwise have actual notice thereof in accord- 
ance with law) and shall include (1) a statement of the 
time, place, and nature of public rule making proceedings; 
(2) reference to the authority under which the rule is pro- 
posed; and (3) either the terms or substance of the pro- 
posed rule or a description of the subjects and issues 
involved. Except where notice or hearing is required by 
statute, this subsection shall not apply to interpretative 
rules, general statements of policy, rules of agency orga- 
nization, procedure, or practice, or in any situation in 
which the agency for good cause finds (and incorporates 
the finding and a brief statement of the reasons therefor 
in rules issued) that notice and public procedure thereon 
are impracticable, unnecessary, or contrary to the pub- 
lic interest. 


(b) Procedures.—After notice required by this section, 
the agency shall afford interested persons an opportunity 
to participate in the rule making through submission of 
written data, views, or arguments with or without oppor- 
tunity to present the same orally in any manner; and 
after consideration of all relevant matter presented, the 
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agency shall incorporate in any rules adopted a concise 
general statement of their basis and purpose. Where 
rules are required by statute to be made on the record 
after opportunity for anagency hearing, the requirements 
of sections 7 and 8 shall apply in place of the provisions 
of this subsection. 


(c) Effective dates.—The required publication or serv- 
ice of any substantive rule (other than one granting or 
recognizing exemption or relieving restriction or inter- 
pretative rules and statements of policy) shall be made 
not less than thirty days prior tothe effective date thereof 
except as otherwise provided by the agency upon good 
cause found and published with the rule. 


* KOK, 

Sections 312(b), (c) and 409(a), (b) of the Communica- 
tions Act of 1934, as amended, 47 U.S.C. §§ 312(b), (c); 
409(a), (b). 

ADMINISTRATIVE SANCTIONS 


Sec. 312. aici 


(b) Where any person (1) has failed to operate sub- 
stantially as set forth in a license, (2) has violated or 
failed to observe any of the provisions of this Act, or 
section 1304, 1343, or 1464 of title 18 of the United States 
Code, or (3) has violated or failed to observe any rule or 
regulation of the Commission authorized by this Act or 
by a treaty ratified by the United States, the Commission 
may order such person to cease and desist from such 
action. 


(c) Before revoking a license or permit pursuant to 
subsection (a), or issuing a cease and desist order pursu- 
ant to subsection (b), the Commission shall serve upon the 
licensee, permittee, or person involved an order to show 
cause why an order of revocation or a cease and desist 
order should not be issued. Any such order to show 
cause shall containa statement of the matters with respect 
to which the Commission is inquiring and shall call upon 
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said licensee, permittee, or person to appear before the 
Commission at a time and place stated in the order, but 
in no event less than thirty days after the receipt of such 
order, and give evidence upon the matter specified therein; 
except that where safety of life or property is involved, 
the Commission may provide in the order for a shorter 
period. If after hearing, or a waiver thereof, the Com- 
mission determines thatan order of revocation ora cease 
and desist order should issue, it shall issue such order, 
which shall include a statement of the findings of the Com- 
mission and the grounds andreasons therefor and specify 
the effective date of the order, and shall cause the same 
to be served on said licensee, permittee, or person. 


* OK OK 


General Provisions Relating to Proceedings— 
Witnesses and Depositions 


Sec. 409. (a) In every case of adjudication (as defined 


in the Administrative Procedure Act) which has been des-. — 
ignated by the Commission for hearing, the person or per- 
sons conducting the hearing shall prepare and file an ini- 
tial, tentative, or recommended decision, except where 
such person or persons becomes unavailable to the Com- 
mission or where the Commission finds upon the record 
that due and timely execution of its functions imperatively 
and unavoidably require that the record be certified to the 
Commission for initial or final decision. 


(b) In every case of adjudication (as defined in the 
Administrative Procedure Act) whichhas been designated 
by the Commission for hearing, any party to the proceed- 
ing shall be permitted to file exceptions and memoranda 
in support thereof to the initial, tentative, or recom- 
mended decision, which shall be passed upon by the Com- 
mission or by the authority within the Commission, if any 
to whom the function of passing upon the exceptions is 
delegated under section 5(d)(1): Provided, however, That 
such authority shall not be the same authority which made 
the decision to which the exception is taken. 


OK 
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Section 74.1101(i) and Section 74.1107 of the Rules of 
the Federal Communications Commission, 47 C.F.R. 
§§ 74.1101(i), 74.1107. 


§ 74.1101 Definitions. 


* KOK 


(i) Distant signal. The term "distant signal" means 
the signal of a television broadcast station which is 
extended or received beyond the Grade B contour of that 
station. 


§ 74.1107 Requirement for showing in evidentiary 
hearing and Commission approvalintop 100 television 
markets; other procedures. 


(a) No CATV system operating within the predicted 
Grade A contour of a television broadcast station in the 
100 largest television markets shall extend the signal of 
a television broadcast station beyond the Grade B contour 
of that station,fexcept upon a showing, approved by the 
Commission, that such extension would be consistent with 
the public interest, and specifically the establishment and 
healthy maintenance of television broadcast service inthe 
area. /Commission approval of a request to extend a sig- 
nal in the foregoing circumstances will be granted where 
the Commission, after consideration of the request and all 
related materials inafull evidentiary hearing, determines 
that the requisite showing has been made. The market 
size shall be determined by the rating of the American 
Research Bureau, on the basis of the net weekly circula- 
tion for the most recent year. 


(b) A request under paragraph (a) shall be filed after 
the CATV system has obtained any necessary franchise 
for operationor has entered intoalease or other arrange- 
ment to use facilities and shall set forth the name of the 
community involved, the date on which a franchise was 
obtained, the signal or signals proposed to be extended 
beyond their Grade B contours, and the specific reasons 
why it is urged that such extension is consistent with the ' 
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public interest. Public notice will be given of the filing of 
sucha request, and interested parties may file a response 
or statement within thirty (30) days after such public 
notice. A reply to such responses or statement may be 
filed within a twenty (20) day period thereafter. The 
Commission shall designate the request for an evidentiary 
hearing on issues to be specified, with the burden of proof 
and the burden of proceeding with the introduction of evi- 
dence upon the CATV system making the request, unless 
otherwise specified by the Commission as to particular 
issues. 


(c) No CATV system, located so as to fall outside the 
provisions of paragraph (a) of this section, shall extend 
the signal of a television broadcast station beyond the 
Grade B contour of that station, where the Commission, 
upon its own motion or pursuant to a petition filed under 
§ 74.1109, determines, after appropriate proceedings, that 
such extension would be inconsistent with the public inter- 
est, taking into account particularly the establishment and © 
healthy maintenance of television broadcast service in 
the area. 


(a) The provisions of paragraphs (a) and (b) of this 
section shall not be applicable to any signals which were 
being supplied by a CATV system to its subscribers on 
February 15, 1966, and pursuant to a franchise (where 
necessary) issued on or before that date; provided, how- 
ever, that any new franchise or amendment of an existing 
franchise after February 15, 1966 to operate or extend the 
operations of the CATV system in the same general area 
does come within the provisions of paragraphs (a) and (b) 
of this section; and provided further that no CATV system 
located in the 100 largest television markets, which was 
supplying to its subscribers on February 15, 1966 a sig- 
nal carried beyond its Grade B contour, shall extend its 
service to new geographical areas where the Commission 
upon petition filed under § 74.1109 by a television broad- 
cast station located in the area and after consideration of 


App. 6 


the response of the CATV system and appropriate pro- 
ceedings, determines that the public interest, taking into 
account the considerations set forth in the Second Report 
and Order in Docket Nos. 14895, 15233, and 15971, FCC 
66-220, pars. 113-149, would be served by appropriate 
conditions limiting the geographical extension of the sys- 
tem to new areas. Inthe event that an evidentiary hearing 
is held on such a petition, the Commission may also con- 
sider, upon the basis of the pleadings before it, whether 
temporary relief pending the outcome of the hearing is 
called for in the public interest, and, if so, the nature of 
such relief; no CATV system coming within the foregoing 
provision shall extend its service to new geographical 
areas in violation of the terms of the specified temporary 
relief, 
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i Norrce or Inquiry AND ProroseD RULEMAKING rE Att CATV Systems, Docket 
No. 15971: 
Requests that the Commission assert jurisdiction of TV signals by CATV’s 
and promulgate rules and regulations governing such distribution; granted 
in part. 


Inquiry and rulemaking directed toward all CATV systems; instituted. 
BEFORE THE 
FEDERAL COMMUNICATIONS COMMISSION 
Wasurineron, D.C. 20554 


In the Matter of 
AMENDMENT OF Parts 21, 74 (Proposep Sus- 
PART J), AND 91 To Avorr Routes anp Recu-| Docket No. 15971 
LATIONS RELATING TO THE Disrrreurion or} (RM Nos. 636, 672, 
Teevision Broapcast Sicnats py Com-| 742, 755, and 766) 
moniry ANTENNA TELEVISION SysTEMS, 
AND Retatep Matrers 


Notice or Inquiry 
and 
Nortce or Prorosep RULEMAKING 
(Adopted April 22, 1965) 


By tue Comission: Commissioners BartuEy aND LOEVINGER CON- 
CURRING IN PART AND DISSENTING IN PART AND ISSUING STATEMENTS. 


1. Notice is hereby given of inquiry and proposed rulemaking in the 
above-entitled matter. 
2. The Commission has received a number of requests that it assert 


jurisdiction over the distribution. of television broadcast signals by 

‘community antenna television systems (CATV’s) and promalees 
rules and regulations governing such distribution. Many of these 

requests were made informally in comments on the ing in 

dockets Nos. 14895 and 15233 with respect to the licensing of microwave 

facilities used to relay television signals to CATV systems: In addi- 

tion, five formal petitions have been filed.? 

3. (a) On October 16, 1964, the American Broadcasting Co. (ABC) 

i filed a “petition for Commission regulation of the carriage of tele- 
‘vision signals by Community Antenna. Television Systems,” request- 
ing the Commission to promulgate rules establishing areas and 
zones to be served by television stations and limiting the use of the 

2The following specifically requested that the Commission assume jurisdiction over all 


CATV’s: Aroostook Broadcasting Corp., tion for Competitive Television, Channel 
. Seven, Inc., and WLUC-TV. Other parties filing comments indicated that they held the 


titions have also been received from Capital Cities Broadcasting Corp. 
on Apr. 13, 
ted 


led on Apr. 7, 1965), and Taft Brcadcasting Co. (RM-766, filed 
further petitions of this nature will be placed in this docket and trea’ 


1 F.C.C. 24 


454 Federal Communications Commission Reports 


areas and zones (RM No. 672). Var- 
position to, the ABC petition have 
mber 18, 


uri: 


similar to those a 


ing the Com- 


mi: epee and 
impose a “freeze’ ATV use 
pending the promul 

(d) on February 12, 1965, Westin, 

filed a “petition for consolidation of 

jurisdiction over Community Antenna 

ing the Commission to institute rulemakin, 

systems, consolidate that prosecans with 

15233, and stay immediately operations by CATV’s in those areas 
which now or in the near future will be served by three commercial 
television stations pending the adoption of final regulations; (¢) 
on March 10, 1965, the Association o Maximum Service Telecasters, 
Inc. (MST), filed a “petition of Association of Maximum Service 
Telecasters, inc., for rulemaking” (RM-742), calling for the im- 
mediate exercise of regulatory authority by the Commission over 
all CATV systems and the adoption of comprehensive rules of gen- 


eral applicability. The stated bases of the five petitions are sum- 
ma: : 
4. (a) 


statutory responsibilit 
ree . ABC urges 


cations Act, 47 U.S.C. 151), 
several States and communities” a 7 U.S.C. 307(b)). 
5. In support o: 
mission and statutory policies, 
operations since the Commission’s 
12443, “In the Matter of an Inqui 
Antenna Systems, TV Translators, 
it vei on the Orderly Developm 
26 F.C.C. 403, 18 Pike & Fischer, RR. 1573. Accordin 
number of CATV systems has grown from sporoctuntety 550, serving 
an estimated 1,500,000 viewers, to approximately 1,300 CATV systems 


poten dissenting members of AMST have filed comments expressing a contrary 
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serving over 4 million viewers. Moreover, CATV franchises, sought 
or granted, have been running at the rate of one a day during the 
10 months, in 345 communities in 40 States. Whereas the number of 
' channels offered to CATV subscribers was typically three in 1959, the 
emphasis now is on broadband systems with a capacity. for 11 or 12 
. channels. In 1959, CATV operations were largely confined to small, or 
fairly small markets; today there are plans to extend New York City 
stations to substantial communities many miles away in upstate New 
' York and Pi lvania. Predicting that the next step will be for 
' CATV to bring New York City independent stations into major cities 
: like Boston, Philadelphia, Baltimore, and Washi mn, ABC expresses 

fear that this might Toad to combined CATV an erin operations 
which would siphon off top attractions from free TV. | 

6. Before summarizing the further bases for ABC’s claim of adverse 
impact, we note in this connection that two UHF permittees in Phil- 
adelphia have expressed concern over the effect of pending'CATV 
applications for franchises in that city. William Fox, permittee of a 
new UHF station, WIBF-TV, which expects to commence operation 
in regia pore in mid-1965, filed a statement supporting ‘the ABC 
petition and commented inter alia as follows: : 

As set forth in the ABC petition, there are now several applications pending 
for CATV franchises in Philadelphia. The successful operation of UHF sta- 
tion WIBF-TV in Philadelphia, which now has three operating VHF sta- 
tions, will be dependent on its ability to bring outstanding programing not 
now available to the Philadelphia audience and on adequate protection of 
this programing from uncontrolled carriage of signals from other markets 
by CATV systems serving Philadelphia. Unregulated carriage of television 
signals by CATV systems in Philadelphia will prevent implementation of the 
Commission’s basic television allocation policy which looks toward the 
eee a ae and VHF stations in intermixed markets throughout the 


In addition, ABC points out that the permittee of UHF station 
WPHL-TV, which has suspended operation in heres age: but plans 
to go back on the air in mid-1965, wrote a syndicated supplier on 
December. 10, 1964, as follows: 


As you may know, 2 great deal of CATV activity has emerged in Phila- 
delphia and vicinity. Rollins Broadcasting has just been granted an ex- 
clusive franchise for Wilmington, Del. Jerrold Electronics has applied for 
Camden, N.J.; and more than a half dozen applicants are seeking franchises 
for Philadelphia, including Triangle, Storer, the Bulletin Co. ete. All 
proposed systems would be operating within our principal coverage area. 
Their main offering is to be the programing of WNEW-TV, WOR-TV, and 
WPIX. The New York indies may represent damaging competition to Phila- 
delphia UHF stations should their programing be admitted to this market. 
We, therefore, must ask that any film purchase permit WPHL-TV options 
for cancellation, without penalty, in the event the same film shows are avail- 
able from New York indies via local cable systems. I am sure: you will 
understand that this measure is a necessity. . 


7. The ABC petition notes further that the enactment of the all- 
channel receiver law in 1962 (76 Stat. 150, 151) has committed Con- 
gress and the Commission to a long-range television plan in which the 
expanded use of UHF will be paramount, and asserts that unregulated 
CATV poses a substantial threat to UHF development. By way. of 
example, ABC notes that a Binghamton, N.Y., ULF station, in oper- 
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ation since 1957, has recently advised the Commission that UHF 
service would terminate there leering the city with one VHF station 
in place of one VHF and two ) if CATV Sr peeoroeewine 
in four New York City ce stations. ABC also points to ap- 
plications for CATV franchises in a number of Connecticut towns 
where UHF channels are either in use or allocated, noting that the 
CATV’s Propose to Bens in New York City stations as well as 
others. further lists 70 communities with allocations where 
CATV franchises were sought between August 21 and November 26, 
1964, and 95 communities with UHF allocations where-CATV fran- 
chises were ted during the rome oP 

8. In addition to the impact on , ABC urges that unregulated 
CATV has had, and will have, substantial adverse effect on service by 
local television stations, since the splitting of audience resulting from 
a multiplicity of additional signals brought in by CATV nen: 
causes the station to lose audience and advertising revenues. AB 
claims that the rulemaking in dockets: Nos. 14895 and 15233 is wholly 
inadequate to insure that local television service can survive effectively, 
and that CATV cannot be an adequate substitute for local television 
broadcast service for three reasons: “First, CATV systems do not serve 
the public living in the sparsely populated areas that, because of low- 
population density, are considered uneconomical for cable systems to 
reach; second, CATV systems do not serve those who, though within 
the wired-up areas, cannot afford the subscription fee; ‘and third, 
CATV systems do not provide the benefits of a locally originated tele- 
vision service, available to all without a charge, benefits which are 
important to the continued welfare of our political, economic, and 
social systems.” 

9. In sum, ABC states, the present and prospective trend of CATV 
growth poses a threat to the kind of local television service now en- 
joyed by a great many communities throughout the country and fos- 
tered by the Commission for many years. It asserts that if CATV 
“systems of the type now being proposed in many major markets of the 
country come into being, carrying a dozen or more channels, the ability 
of stations now reel these markets to provide local service will be 
substantially impaired and UHF stations scheduled to go on the air 
in these markets may never get off the ground.” Fun tally at 
stake, according to ABC, is the question of whether CATV is to be 
permitted to rework the basic framework of the established. broad- 
casting from a multiplicity of local stations into a nationwide 
distribution of signals from major metropolitan centers like New 
York, Chicago, and Los Angeles. If this were to become the objective 
of national communications policy, contrary to longstanding Com- 
mission and congressional views as to the public interest, more efficient 
and satisfactory means than CATV distribution could be devised, such 
as space satellites.* 


ints out that the National Association of Broadcasters expressed, a similar 
the 14895 and 15: 


concerns it trend of CATV in its comments in docket Nos. i233 as 

“It multiple-signal choices were to be the prime objective of communications policy 
of the United States, as developed by Congress and the Commission, it would have been a 
scattered throughout the co 


rather simple matter to provide for satellites untry, inter- 
connected with New York and Los Angeles. By this means, every community would 
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10. While taking 
under the 
other than ‘licensees re. ain 
ic ‘purpose 
ission,* "ABC invo! 
by section’ 308(h) to “establish 
” (47 U.S.C. 303 (h)): 
rules which would define 
television stations and 
areas ex 
-eccordance with 


icensees pursuan 
the Co: 


the 
licit 
aui ority to deal-with specific p oe Nakonal 
Broadcasting A - 190, :218-219- 
king U: 344 U.S. 298, 309- 

: iteville B . 


tons Comumassion 
188; United States v. Pennsylvania R. Co., $23 US. 


nuling.—Spring- 

82): in Greenfield, 

rat = are'sub- 

'S ere is an 
eneet 


TV systems 


ir and prejudicial com 


several television als. Bi 
rwise; that a paramount. 
munity with at least one local : ; : 
“If the signals over long distances, an. 
fication . rohibi 3 eta yen v thi mire 
iu} 2 pro! 10’ iJ 
signals wilt curtailed’ b 


rdin; 
| ‘Wave applica 
examine and ¢' 
servi 


of pro- 

‘ whole sr regulation which ‘the 
en iolly p: ipted.' 

also juests the Commission to issue a icy. statement to the effect that. local 

' television broadcasters should be preferred in the issuance of CATV franchises in their 


| Communities, 


*S) renecld is also the licensee of UHM stations in Springfield and Woreéater 
gna the one ofa usr facility in pare Odio. «Previously 
& petition F ratemekin eae). establish: technical 
! ‘operatio This petition, and comments: already received, 
1 docket for further Comment. jw: 
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CATV systems. Using its own situation as an example, Springfield 
states that the number of CATV systems in competition wit 

has grown from 9 in 1957 to over 20 at present. These CATV systems 
bring into the WRLP service area television signals from such distant 
cities as Albany, Schenectady, Utica, and New York, N.Y.; Poland 
Spring, Maine; Manchester and Durham, N.H.; Boston, Mass.; and 

‘ew Haven and Hartford, Conn. Since only one of the CATV sys- 
tems uses microwave, the rulemaking in dockets Nos. 14895 and 15233 
will afford WRLP little relief. Springfield has been unable to reach 
any satisfactory arrangement with the off-the-air CATV’s concerning 
the carriage and nonduplication of the WRLP signal, and, because 
of declining revenues, has been forced to discontinue local program 
origination on WRLP. 

18. Springfield predicates Commission jurisdiction on the theory 
that CATV systems, in receiving and distributing television signals 
by wire to the public, are engaged in interstate communication by wire 
within the purview of sections 2(a) and 3(a) of the Communications 
‘Act. Section 2(a) states that the provisions of the act “apply to all 
interstate and foreign communication by wire or radio,” and section 
3(a) defines “communication by wire” as the “transmission of writing, 
signs, signals, pictures, and sounds of all kinds by aid of wire, cable, 
or other like connection between the points of origin and reception 
of such transmission, including all instrumentalities, facilities, ap- 
paratus, and services (among other things, the receipt, forwarding, 
and delivery of communications) incidental to such transmission.” 
Springfield ‘asserts that CATV systems are an integral part or con- 
necting link in the dissemination of television signals between the 


originating facility and the viewing public, and hence are incidental 
to interstate transmission. For, while the CATV systems themselves 
are usually located within one community within one State, it is estab- 
lished that the television signals intermediately received, forwarded, 
and delivered by the CATV are interstate commerce. 

13. Like ABC, Springfield finds ample basis for Commission ae 


diction over all CATV systems in sections 4(i), 303, and 307(b) of 
the Communications Act and the principles laid down in cases suc’ 

as National Broadcasting, American Trucking, and Pennsylvania R. 
Co., in pe regulatory agency’s use of the broad powers con- 
ferred in its enabling statute to protect the integrity of the regula- 
tory scheme.” It uests the Commission to issue a declaratory 
ruling that all CATV systems are subject to the Commission’s juris- 
diction and to impose interim operating provisions similar to those 
adopted in dockets Nos. 14895 and 15233. Springfield claims that 
prompt action is essential to the success of the all-channel law and 
expanded use of UHF in small and medium size markets, as the 
rapid expansion of unregulated off-the-air CATV systems is inhibit- 
ing investor interest in UHF television and may peace stunt 
the growth of UHF. Asserting further that relief accorded only 
after lengthy proceedings would come too late, Springfield states that 


7 Springfield also cites Federal Communications Commission v. Pottsville Broadcasting 
Co,, U.S. 134; zene Dodge Corp. v. NLRB, 313 U.S. 177; Houston, East and West 
Tecas Ratiway Co. v. United States, 234 U.8. 842. 
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, Interim provisions are required during the pendency of final rule- 
paeng and, being tencosectaral” in nature, could be imposed sum- 
marily, 
14, Nes The Boise petition for interim relief.—Boise, the licensee 
of station KBOI-TV in Boise, Idaho, states that it has also filed a 
, Petition to deny pending applications for microwave facilities which 
: would relay si minor four stations in Salt Lake City, Utah (approxi- 
; mately 250 miles from Boise), to CATV systems in two communities 
within KBOI-TV’s oe A contour. Conceding that the remedy 
, there requested would be adequate for its own immediate pu. 
. Boise says that concern over the broader interests of the public has 
‘compelled it also to file the instant petition affirmatively supporting 
, ABC’s request and presenting additional considerations. 
, _ 15. Boise states that by a! br CATV to operate uncontrolled, 
, the Commission is, to a considerable extent, abdicating its responsi- 
bilities under section 315 (political broadcasts), 317 (sponsorship 
identification), and 310 (citizen control uirements) of the Com- 
,Munications Act, as well as under its own “fairness doctrine” (con- 
, troversial issues), enunciated in “Report on Editorializing by Broad- 
cast Licensees,” docket No. 8516, 13 FCC 1246, and policies against 
-undue concentration of control of communications media (multiple 
“ownership mae) . It urges that these provisions were enacted by Con- 
gress or promulgated by the Commission to ensure that the public 


receives an equal presentation by legally qualified candidates for pub- 
lic office and a fair presentation of controversial issues, is advised of 
the origin of everuats claims, and is secure in the knowledge that 


the material it receives has been distributed over facilities controlled 
and operated by U.S. citizens, with diversification of ownership. The 
intent of Congress to protect the viewing public in these respects ex- 
‘tends to all viewers, and it “is unrealistic to overlook the fact that, 
‘through the community systems” the subscribing members of the 
\public “are receiving and are, in a sense, being served by the programs 
of the originating station.” Clarksburg Publishing Co. v. Federal 
‘Communications Commission, 255 F.2d 511, 517 (C.A.D.C.). CATV 
operators determine what their subscribers shall view, and being free 
of all regulation, need not be citizens, can achieve unlimited concen- 
tration of control, may censor, advertise without sponsorship identi- 
fication, and ignore the “fairness doctrine” and equal-time require- 
ments for political broadcasts. 

16. Boise accordingly urges that Commission jurisdiction over all 
CATV is necessary to achieve the purposes of sections 310, 315, and 
317 of the Communications Act, as well as-to effectuate the Commis- 
sion’s fairness and diversification policies, and can validly be asserted 
under the doctrine of American Trucking Association v. United States, 
344 U.S. 298. Alternatively, in the event that the Commission decides 
against asserting jurisdiction on the basis of its present authority, 
Boise seeks the imposition of a freeze on all microwave grants for 
CATV use, or at least those which would extend station signals more 
than 100 miles from the transmitter, to protect the integrity of the 
table of assienments pending the enactment of legislation in this field 
and the finalization of administrative rules. It further suggests that 
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translator stations and CATV ogi should be accorded like treat- 
ment by the Commission, i.e. that translators should not be barred 
from obtaining microwave facilities if they are made available for 
CATV use and that the rebroadcast permission required for trans- 
lators under section 325(a) of the Communications Act should simi- 
larly apply to CATV operations. 

17. (d) The Westinghouse petition —Westinghouse * titions the 
Commission to exercise p) jurisdiction over all CATV systems, 
institute a new factfinding and rulemaking roceeding di to all 

hases of CATV concern, and consolidate the coteed! in dockets 
Nos. 14895 and 15233, docket No. 15415 (with respect to CATV owner- 
ship if broadcast licensees), and RM 672 (the ABC jtion).2 Spe- 
cifically, Westinghouse recommends that CATV be limited to those 
areas outside the overlapping grade A contours of three or more com- 
mercial television broadcast stations, except where it seeks only to 
provide better reception of local signals in poor reception pockets, and 
also that CATV be barred fora reasonable period from entering any 
two-station market where a construction permit has been secured for 
a third station. 

18. Taking the position that CATV in its original role as an exten- 
sion of service to inadequately served areas is a necessary and desirable 
adjunct of television broadcasting, Westinghouse states that the prin- 
cipal cause for alarm today is the altered direction of present CATV 
growth into larger and larger markets—many with three or more 
existing stations. It points, inter alia, to the six pending applications 
for CATV franchises in Philadelphia (noting that one of the a pli- 
cants has announced his intention to spend approximately $40 million 
in the development of a Philadelphia system) ; to the contract signed 
by Mohawk Valley Community Antenna for installation of a CATV 
system with 60,000 “ble connections; and to the award of a CATV 
franchise for the suburban Philadelphia community of Upper Darby 
which is intended to be “the nucleus of CATV systems to serve many 
additional areas in the Delaware Valley.” Westinghouse predicts 
that within the next 3 months ss kage for CATV franchises will 
be filed in every major city of the country, and that the final step in 
the development of CATV ‘will be a national CATV “network” making 
all the channels of New York, Los Angeles, and perhaps other major 
cities available from coast to coast 


19. In the view of Westinghouse, the rapid and unregulated growth 
of CATV in this direction endangers the Commission’s blueprint for 
television service, as set forth in the sixth report and order, and will 
frustrate Commission policy with regard to UHF. It has been estab- 
lished, Westinghouse claims, that UHF stations have a much better 
chance of success in the major metropolitan areas where the oppor- 


wition as a licensee of tele- 
and San Francisco, and on 
CATV systems are owned by 
‘extinghouxe alro asserts an 
gram producer and distributor. 


mmunity Antenna 
Inc. on Feb. 19, 1) 
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tunity for broad advertising is opar exists. Because of the all-channel 
receiver legislation, the growth of UHF might be stabilized by the 
promise of steadily increasing audiences but for investor uncertainty 
; about the trend of CATV. Westinghouse states that if allowed un- 
restricted growth, CATV will almost certainly impede the develop- 
ment of new stations in markets otherwise capable o supporting them. 
; 20. Westinghouse further states that CATV entry into the larger 
: markets will undoubtedly have an adverse effect upon much of the 


ye now presented by stations in those markets, 
sn ouse’s Own activities ey an independent. program 
, Source. In keeping with the Commission’s policy of fostering diversity 
of pi ing sources, Westinghouse has actively endeavored to de- 
: velop ey es Pp ‘ing, such as the “PM East and PM West” 
series, the “Mike Douglas” show, “The Steve Allen Show,” the “Civil 
War” series, and “That Regis Philbin Show.” If programs such as 
these, which ordinarily would be sold to many independent stations 
| across the Nation, are carried by CATV into their markets, many of 
‘these stations would be unwilling to purchase the programs. Thus, 
Westinghouse’s economic base, upon which such substantial program- 
ing efforts necessarily depend, would gradually be destroyed by in- 
ability to make sufficient sales, Assuming a 5-year growth of CATV 
ayes in the East on the scale established during the last 2 years, 
estinghouse states that the cumulative adverse effect on independent 
programing sources in the larger markets would indeed be serious. 

21. Westinghouse contends that its proposal for barring CATV 
from atene-wtach now or in the near future will be served by three 
commercial stations, would further the public interest and effect a 
reasonable accommodation of the conflicting interests of the television 
broadcast and CATV industries, in harmony with the Commission’s 
policy on the development of stations. It urges that the millions of 
Americans throughout the United States living in areas not served 
by three or more television signals, and therefore unable to receive 
the masjor Programing services, should not be compelled to wait in- 
definitely for service. CATV can fill the television needs of such 
areas today, and should be allowed to do so, since the larger, more 
densely populated areas offer more promise for new UHF stations in 
the near future than low-density areas. While CATV would probably 
have some adverse economic impact on existing stations, this impact 
is offset in one- and two-station markets by the susbtantial benefit 
accruing to the public in the additional program choices provided by 
CATV. No corresponding benefit can be demonstrated in three or 
more station markets, where the contribution of CATV is minimal. 
In such markets, CATV can offer the viewing public little more than 
a duplication of programing which either has been or soon will be 
available via the local stations. Moreover, the possible loss to the 
public is much greater because of the eroding effect CATV would have 
on the sources of independent programing. peiteaearn ae Westing- 
house believes that barring CATV from such areas while permitting 

2° Westinghouse would make an exception for two-station markets where a construction 


permit for a third station has been granted, permitting CATV only in the event the third 
station was not on the air after a reasonable period, like 6 months. 7” 1 FCC. 2a 
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by 
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the Commissi 


role of CATV: 
Westing- 


ing—The MST petition for 
TV systems renews, with 
the jurisdictional arguments made by the other 


£ its request for prompt rulemaking action 
grants pending adoption of rules, MST 


duplication requi 
t asserts that the present tren 

development, inadequately 
the growth of 
receiver legislation; could Jead to 
television allocation through fraction 
pairing local and area broadcasting servi 
the means of a gradual transition from a 
vision to pay TV. 
proper role as an auxiliary 
into areas which cannot be expected to receive of 
service now or in the near future; for, CATV can appropriately sup- 
plement, but must not supplant, television broadcast service. 
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24. Accordingly,‘MST requests. the Commission ‘to ‘assert: juris- 
| diction over-all CATV systems without further delay, pursuant to its 
, existing authority, and to proceed expeditiously tow: the adoption 
: of rules which would achieve adequate regulation, since the “longer 
‘action is delayed, the more serious the impact of CATV, the more 
‘uncertain the rules of the:game, and the less effective:.the. action.” 
‘ Pending the adoption of rules, MST seeks a‘stay:on microwave grants 
for CATV use. It states: “Such a stay is warranted. here because of 
the'scope of the problem, because conditions are changing at .a: rapid 
‘pace, and because there are now no Commission rules dealing in any 
way with CATV a as to limited technical matters. Additionally, 
the Commission should put on notice all persons ‘who now operate or 
who propose to operate CATV systems that CATV operations, 
whether or not microwave relay is used, will be subject: to regulation, 
‘and that some CATV systems may be required to modify or cut back 


their operations.” r 
'. 25. Specifically, MST requests the Commission to initiate-rulemak- 


ing of general applicability which would— 


(1) Provide appropriate standards to govern the’ technical quality of 
signals distributed by CATV; 

(2) Prevent CATV from duplicating within a specified period, the pro- 
graming of television broadcast stations which serve, or which normally 
would be expected to serve, the community in question, and establish proper 
classifications to determine the circumstances under which CATV will not 
duplicate the programing of a station ; 

(3) Subject to nonduplication requirements, require the CATV system 
to carry the signal of any station within the grade B or better contour of 
which the community served by the CATV is located; : 

(4) Permit a signal to be carried by CATV only if the community is 
located within a prescribed signal contour of the station carried, or is closer 
than.a specified distance from the station, or is consistent with a standard 
combining both distance and signal contours ; 

(5) Limit, with respect to television and. visual material generally, CATV 
systems to reception and simultaneous retransmission of broadcast signals, 
without insertions or deletions ; Hai. 

(6) Require the filing of full information with respect: to ownership 
interests in, direct and indirect control of, and officerships and directorships. 
in CATV facilities. 

Discussion 


26. The above-described petitions raise substantial questions of fun- 
damental importance to the Commission’s msibilities under the 
‘Communications Act. We discuss in part I below the’requests for 
Commission action to extend the requirements of dockets Nos, 14895. 
iand 15233 to all CATV systems, and in part II the additional ques- 
tions presented by petitioners’ requests for other measures. 


PART I 


27. Insofar as petitioners urge that the rules ing CATV sys- 
tems using microwave should extend to all CATV systems,:we are in 
agreement. It has already been determined in the. report and order 
in dockets Nos: 14895 and 15233 that CATV systems should carry local 


3In a statement submitted to the Commission, MST suggested the grado 
contour ‘of the vintion carried, or a distance of 80-90 miles. cor rc 
1 F-C.C. 24 
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sonable com| 


cand potenti 
and need no 


deasting. 


Price, 361 
States, 344 US. 298, 314; Carter Mountain. Transmission fore. 
F.C.C., 321 F. 2d 359, 364 (C.A.D.C.),¢ 375 U.S. 951 ( 

99. Petitioners have made a strong case i 
diction. We have carefully 
the Communications Act in light of their arguments’and the authori- 
ties cited. Upon such reconsideration, we conclude, for the reasons 
set forth in the attached memorandum as to jurisdiction, that CATV 
systems are engaged in interstate communication by wire to which the 


3 See Frontier Broadcasting Co. V. Collier, 16 Pike & Fischer, R.R. 1005 ; Report and 
Order in Docket No. 12445, 26 F.C.C. 403; Distribution of Televieton Programs CATV 


and 8. 2303 ( 
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‘provisions of the Communications Act are applicable’ (secs. 2(a) and 
3(a), 47 U.S.C. 152(a) and/153(a)). -It would further appear th: 
the Commission’s statuto: wers, particularly under sections: 4(1) 
308 (£), (h), and (r), include anthority to promulgate necessary. and 
reasonable regulations to carry out the provisions of sections 1 and 
307 ® of the act and to prevent frustration of the regulatory. scheme 
by CATV operations, irrespective of the use of microwave.” 

30. For the:reasons set forth in the report and order in dockets Nos. 
14895 and 15233, it is desirable to extend the i ts. there’ 


‘appended, it is pro > 
rules adopted in dockets Nos. 14895 and.15233 applicable to all CATV 
ems. We repeat that two particular‘issues are raised—(z) the 
Sommission’s authority to pro te such rules and (2)the problems 
of substance or procedure by rules going to nonmicrowave 
‘CATV systems. the latter respect ‘we also point: out that. we-shall 
take into account the experience gained, or additional information ‘re- 
ceived, as-a result of interim operation under. the: revised provisions 
adopted in dockets Nos. 14895 and 15233, isc to their becoming gen- 
erally applicable. . In this way, we shall'be in a position (assuming 
favorable resolution of the jurisdictional issue) to promulgate rules 
vaffecting all CATV systems and: fully and fairly’ implementing the 
public interest both with respect to establishment and: maintenance of - 
loca] broadcast service and the provision of multiple television services. 
See paragraph 6, FCC 65-335, issued this day.* 
31. Other matters should be pointed.up.- While we have initially 
concluded that we have patie iction, .we would carefully, consider 
comments addressed ‘to this aspect. e attached memorandum ‘pre- 
sents the case for jurisdiction—a, strong one in our ‘view—and is set, ” 
-out.in order to'afford the interested parties a full opportunity to direct 
their comments to that case. Second,we adhere to’our position that 
clarifying legislation would be desirable;‘and have no intention of 
bypassing congressional action:in this field.'. We are clearly concerned 
“here with new and important questions of policy and Jaw inthe com- 
munications field. t being the case, the Commission: would. wel- 
come: (¢) a congressional guidance'as to policy and (7%) congressional 
clarification of our authority, which would lay. the troublesome juris- 
dictional question.at rest. . It is our understandin, aoe hearings’ will 
shortly commence. The information gathered in thi i i 


roceeding will, 

we think, be of assistance to the Congress in its consideration. of the 

matter. In.sho y instituting. this ‘proceeding, we shall er 
0) Congress, an 


‘essential data, both for the.Commission and ‘the will 
have conserved valuable time.and be in a position to take final effective 
action in either of two eventualities: (1) “Congress has enacted legis- 
lation in this field which does not, preclude the Commission: from 


| 443m initially reaching this conclusion, we have considered the various comments sub- 
mitted in opposition to ABC and other petitions. 

35 Since there has been extensive examination of the matters in dockets Nos. 14895. und. 
15233, a sborter time for filing comments, and ly comsments-on, pert: Iwill theretores: 
! De scheduled. ‘We are unable to agree with pringticld’s contention’ it immediate relief 
‘4s procedural in nature or.to conclude that summary procedures: would’ be’ proper.” ' 
L.ECC..24 
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promulating rules along the lines of those adopted in dockets Nos. 
14895 and 15233; or (3) no legislation is forthcoming, and the com- 
ments in the rulemaking proceeding lead to the conclusion that the 
Commission does have present jurisdiction to extend the substantive 
f the rules adopted in the above dockets to all CATV sys- 

they use microwave facilities. In the latter 

miss in our statutory duties if we had failed to 

our existing jurisdiction and authority 

The rulemaking 


ch the : 
e as regulatory 
tion is intended. Rather, 
as one of cooperating with local franchising authorities and State 
regulatory commissions to the maximum extent possible, such as by 
making information available to them, consulting with respect to 
technical standards for CATV operations, etc. 

33. Fourth, in dockets Nos. 14895 and 15233 we decided that the 
public interest would be served by some accommodation which would 
permit a CATV system to duplicate the programs of a local station in 
color where the station transmits only in black and white (report and 
order in dockets Nos. 14895 and 15233, par. 143). However, we were 
unable to determine without further in ‘ormation whether this excep- 
tion should apply across the board or whether the CATV system 
should be required to make a showing that a certain number or per- 
centage of its subscribers possess color receiving sets before color 
duplication would be rmitted. Accordingly, comments are r uested 
as to whether the rules should require a threshold showing by the 
CATV and, if so, what kind of showing would be appropriate. 
Whether or not the Commission adopts rules going to al CATV 
systems, the comments received will, in any event, be applicable to 
microwave CATV systems. 

34, We will consider in this proceeding the question of whether 
there should be some kind of transition period before the carriage pro- 
visions are made fully applicable to microwave and nonmicrowave 
CATV systems with limited channel capacity. It is contemplated 
that 2 questionnaire will be mailed to every known CATV operator 
in the near future seeking specific information to assist in making this 
determination (see FCC 65-335, par. 161). In the event that any 
CATV operator is inadvertentl omitted from such distribution, 2 
copy of the questionnaire will be supplied upon request to the 
Commission. 

35. The proceedings in dockets Nos. 14895 and 15233 were primarily 
concerned with commercial rather than educational television stations 
(ETV). While the carriage requirements were made applicable to 
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‘educational stations, the nonduplication =proxitione were not, since 
many of the pertinent considerations are obviously not present. in the 
‘ease of ETV. We recognize, however, that the carriage requirements 
alone may not be sufficient to promote the sound of local 
‘ educational stations. Accordingly, information is requested in this 
pone oe ee further problems of ETV arising 
ae CA operations and what Commission action might be 


appro riate. ; 

6. We are also interested in such questions as whether the carriage 

‘ and nonduplication requirements should be extended to protect station- 
owned translators, which are located outside the station’s predicted 
grade B contour, so as to encourage these off-the-air facilities. . If 
protection were to be accorded such translator facilities, should the 
rules be along the lines of those adopted for local stations, or would 

‘ different provisions be more apropriate? Conversely, some of the 
comments in dockets Nos. 14895 and 15233 that station- 
owned translators should be precluded from duplicating the programs 
of local stations. Interested persons are invited to address themselves 
in this proceeding to the question of whether there is a problem 
warranting action.** 

PART II 


: Bt Pa sud also raise broader questions of substance concern- 
ing CATV development, both microwave and nonmicrowave, which 
were not involved or settled in dockets Nos. 14895 and 15233. Thus, it 

, is asserted @) that the trend-of CATV entry into large population 
centers like Philadelphia and Cleveland poses a threat to the develop- 
ment of independent stations and program sources, which will not 


averted by the carriage and a requirements and which 


may frustrate the goal of the all-c. el receiver legislation in the 
: communities with the most immediate promise for new UHF facili- 
ties. It is also asserted (2) that generalized restrictions on the dis- 
tance the signal of a television station may be extended beyond the 
station’s contour are necessary in order to prevent the multiplicity of 
local stations contemplated by the sixth report and order from being 
ultimately displaced by a CATV “network” distributing the New 
York, Chicago, and Los Angeles stations nationwide. And it is as- 
-serted (3) that CATV systems should be required to.select the stations 
they carry in an order of priority determined by the distance of each 
station from the system, i.e., that the system should carry nearer 
stations in preference to more distant, ones, so as to avoid “leap- 
fogging.” ext, the petitions raise a question (4) as to whether 
CATV systems should be limited to receiving and simultaneously. re- 
. transmitting television broadcast signals without addition or, deletion, 
i or should:be subject to sections 315, 317, and/310 of the act and various 
: Commission Paces (e.g., the “fairness doctrine”, and concentration 
of control policies). A Sn is presented as to the possible 
development of combined CATV-pay TV operations and the need for 
' regulation to avoid adverse consequences to the free.television broad- 


3®In. this connection, comments are. requested on the extent to. which networks ‘and 
-other program suppliers, through contracts or otherwise, affirmatively restrict duplication 


Dy translators. 
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cast service. And (5), it appears to the Commission that there are 
other areas of concern. 

38. For the reasons next set forth, we believe that inquiry to ascer- 
tain the facts in each of these areas'is warranted in the public interest. 
The pages will develop information upon which we can determine 
<chether rules or legislative proposals to the Congress are appropriate. 


(1) Effect on Denelopmers of Independent (Nonnetwork) 


tations 


39. Of concern to the Commission is the mushrooming entry of 
CATV into major centers of population insofar as this affects the 
opportunities for new UHF stations. The developi 
CATV described by petitioners is confirmed by the C 
itself as an augury of coming events. The argeet 
4. &B. American Corp., recently advised its stockholders that 
activity in larger cities is of first importance among significant CATV 
developments, stating : 


First, and of overriding importance, is the shift of CATV strength to 
a new locus. The centers of the most intense CATV development now are 
the very large cities. In the past our attention was focused on the smaller 
markets and in these we reached about 2 percent of the Nation’s television 
population. 

But today we are in the throes of spirited competition for the develop- 
ment of cities such as New York, Philadelphia, Cleveland, Birmingham, 
Syracuse, Rochester, Wilmington, Norfolk, the entire State of Connecticut, 
and entire counties such as the $7 cities of Camden County, N.J., all of 
Montgomery and Chester Counties, Pa., etc. Baltimore will be the next large 

receive multiple CATV ise applications. 


pro 
tions are fought for in inten- 
The appli- 
in the 


casting, the Philadelphia 
financed influential 


considerations as to development of the UHF: 

41, (i) Congress has only recently reaffirmed the goal of “an effec- 
tive national television” system through use of the UHF channels 
(id., p. 6; see also p. 8). As the first jtem in such an effective tele- 
vision system, Congress listed the need “for at least four commercial 
stations in all large centers of population” (id. at p. 3). Such 
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‘fourth station might make possible a fourth national network or the 
formation of FM-type “networks” in television, thus bringing added 
diversity to the field. Or, as both House and Senate reports stress, 
such a station might be “available particularly for local p ming 
‘and self-expression * * *”—an important need in many markets “be- 
‘cause all of the available stations are network affiliates” (H. Rept... 
Ss 3; S. Rept. No. 1526, 87th Cong., 2d Sess., p. 4).. In short, the 

‘ourth commercia] station is important both to make our system 
“truly competitive on a national scale” (H. Rept., p. 3) and to further 
better local service. 

42, (zz) Congress has also determined that the way to achieve the: 
above goal is through effective use of UHF channels, since most large 
centers of Po ulation now have three full network stations’and no 
unoccupi frequencies. While Congress was’ generally aware- 
of CA (e.g., the same Senate committee which considered the- 
‘all-channel television receiver law in 1962 had held extensive hearings: 
on CATV in 1959), it stated its view that all-channel receiver legisla- 
‘tion, because it would develop UHF, “is not only the best but the only 
practicable way of achieving an adequate commercial and educational 

m in the United States” (H. Rept. at p.4;S. Rept. at p.7). It 
erefore enacted this “unique” all-channel set legislation, stating 
the increased price which the consumer will have to pay, at least 
initially, for all-channel sets “will be well worth the cost if this is the 
only way in which the American people can be assured of the benefits. 
of television service to the fullest degree” (H. Rept. at pp. 8-9). 
Since the sale of television sets now exceeds 9,000,000 a year, the- 
American people are now paying those costs, in the substantial amount 
of many millions each year. 

48. (zz) There is every present indication that the all-channel set 
requirement is having its desired effect, and that the legislative goal 
is in the process of being realized. ‘There has-been greatly increased’ 
interest in UHF, with many applications filed—preponderantly for 
the larger cities. See attached chart (app. A) showing the markets 
with no commercial UHF station on the air but with commercial DHE” 
construction permits granted and/or commercial UHF channels ap- 
plied for. But as noted in 1962, the all-channel law will not 
‘smooth the road for the UHF broadcaster overnight; rather, “Sub- 
stantial time will have to elapse * * * before a arge majority of 
oie Ln Recomes canipped with all-channel receivers” (H. Rept., at 
p.7;S. Rept., at p.6). j 

44. oat e Commission also has noted that UHF stations face 
considerable obstacles during this crucial period. UHF must: over- 
come the Ree factor of its previous failure in intermixed 
‘markets. er, apart from intermixture and the initial limitation 
on audience pending set conversion or turnover, independent UHE” 
stations in these cities will compete with three network affiliates for: 
audience attention without having the advantage of the attraction 
‘of the popular network programing. » The Commission therefore has: 
enay it will not now take. action which would. be inconsistent 
“with the congressional-gosl'and which might jeopardize the “invest— 
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ment in all-channel receivers” (H. Rept. at p. 8) which has been asked 
of the American public. 

45. The question before the Commission is what is the effect of 
CATV entry into the lar markets upon the realization of the above 
goals for U. The problem is es pointed up by considera- 
tion of as at 
a potenti UHF in 
uled to go on the 
example of CATV activities, 
phia proposing to carry the New 
phia stations, in competin, 
will be relying s 
pendent (nonne 

VHF but enjoys Pp rogram- 
ed fractionalization ted in inde- 
articularly h 
'V will be doing j 


t their e 
The cruci 
York indepen 


_ with 


ging 
ve all-channel receiver sets or where 
be difficult.® There are, however, 
counter to the claim that CATV opener will have relatively little 
impact. Consider, for me yt the extensive nature of the CATV 
operations proposed in some the large cities (in Philadelphia, we are 
told that a $40 million CATV investment is contemplated). And, 
generally, the spirited competition for CATV franchises in major cities 
well-financed gone would appear to reflect the confidence of the 
‘ATV applicants in their success.” 


dockets Nos. 14895 and 

remise 

le their 

popular network D! The prohibition against 
lays be! the a) r{ will provide only partial relief, 


graming that is not pre- 
gented simultaneously, or nearly #0, nationwide. 
wever, 1m connection with the Philadelphia, example which we have been 
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2-chann TO. 
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47. It may be, after development and study of the facts and con- 
sideration of the arguments of interested persons, that the problem 
will appear less serious or take on new Or, it may be that 
CATV systems should not enter markets hike Philadelphia for a pe- 
riod of 4 or 5 years—roughly the length of time remaining, which 
Congress specified as necessary in order to permit the substantial effects 
of the alichanie} set law to be felt (i.e., to permit UHF independent 
stations to gain a proper foothold). We need further information 
before reaching a decision and, for that reason are initiating this 
inquiry. For, we do know that we would be wholly remiss in our 
responsibilities if we ignored the problem—and simply permitted 
events to occur (indeed, often with the aid of our authorizations in 
the microwave services) which might jeopardize the congressional 
goals just set, and the “investment in all-channel receivers” which 
the public is now making. If such goals are to be changed, that is a 
matter for Congress (with our to collect the facts and make 
appropriate recommendations) . 
| 48. Accordingly, inquiry is warranted to determine the conditions 
under which CATV should be permitted to operate in areas with 
potential for independent stations. Such areas include not only com- 
munities with four or more commercial channel assi; ents but also 
those areas where any new station would rely very substantially upon 
independent programing sources because of overshadowing by three 
network services from nearby communities. Since we have no pre- 
conceived views as to the role of CATV in these areas or what con- 
ditions might be appropriate, comments furnishing full information 
as to pertinent factors and suggesting possible measures for achieving 
a reasonable accommodation are invited from all interested persons. 
As a starting point, comments are requested on the measures and pro- 
posals urged by petitioners in this respect. 

49, While the proceeding is underway, we shall carefully examine 
applications coming before us which involve the above problem. This 
means that pending the outcome of this proceeding, applications for 
microwave facilities to be used to relay the signal of any television 
station to a CATV system in a community with four or more com- 
mercial channel assignments and three or more stations in operation 
(or with at least two stations in operation and one or more stations 
authorized or applied for) must be accompanied by a clear and full 
showing that in the particular circumstances a grant would not pose 
a substantial threat to the development of independent UHF service 
in the area. A like showing must be made in applications for micro- 
wave facilities to serve a CATV system in a community where, be- 
cause of its proximity to another community (or communities) havi 
three or more existing commercial stations (e.g., within the grade 
contour of such three or more commercial stations), any new UHF 
television station would be independent in operation. 

50. The foregoing takes up the Commission’s concern and course of 
action as to microwave applications coming before it during the 
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interim period while the proceeding is underway.” The same con- 
cern is applicable, whether or not the CATV proposes to employ 
microwave facilities, to situations where there is pro large-scale 
CATV operations in major cities with burgeoning UHF independent 
development. Indeed, we note that the large-scale CATV operations 
Rega for Philadelphia do not make use of microwave facilities, 

@ therefore request comments on what interim course of action, if 
any, may be appropriately followed by the Commission in this respect." 
Since the matter is of such short-term nature (i.e., pending resolution 
of the proceedings), the shorter time period for comments and reply 
comments applicable to part I of the notice shall govern, and we will 
reach an early determination (see par. 30). In order to be in a posi- 
tion to take definitive action, if appropriate, we specifically invite 
comment on whether the foregoing course of action as to applications 
before the Commission should be extended to the nonmicrowave 
CATV system in the same type of situation (e.¢., through a rule which 
would prohibit the extension of the signal of any television station 
beyond its grade B contour into a community with the situation de- 
scribed above (par. 49), without there having been a clear and 
compelling showing that in the particular circumstances there is no 
threat to the development or maintenance of independent UHF serv- 
ice in the community). This is also one of the matters which we shall 
bring to the attention of the Congress. Finally, we believe that 
franchising authorities will give due regard to the fact that the 
matter is thus under Commission consideration. 


(2) Generalized Restrictions on CATV Extension of Station Signals 


51. Both the ABC and the AMST petitions urge that more general 
action is necessary to prevent fractionalization of audience and 
potential damage to the nationwide system of television broadcasting 
through a multiplicity of local stations contemplated by our alloca- 
tions scheme. Accordingly, they propose general limitations upon a 
CATV’s ability to extend the service area of any station—either 
jn terms of distance from the station or of a specified signal contour 
or some combination of the two.* The issue is particularly raised 
whether the extension—perhaps for hundred of miles—of the service 
of a powerful station operating in a very large market (and thus 
able to devote more resources to obtaining programing) may have an 
especially adverse impact upon the development or maintenance of the 


local stations contemplated by the allocations scheme. 


2 We have also taken into account, in our decision to adopt this interim policy, the fact 
that the areas to which the policy will be applicable do have a significant amount of 
television service, with additional new UHF service in the offing. 
© Such comments may discuss the jurisdictional as well as the policy considerations in 
y particular course 
2 We note in this conn 
capacity of 20 channels. Interested pe: 
tion of what effect CATV operations of th 
tiona in terms of fractionalization of audience, and whether some limitation as to the 
number of signals carried should be considered. 
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52. We have reached no conclusion that broad-scale restrictions 
along these lines are warranted. Rather, as a part of our general 
inquiry, we invite comments directed to the proposals. 


(3) “Leapfrogging” 


53. Petitioners’ assertions concerning the so-called leapfrogging 
issue ue the distribution by the CATV system of distant signals 
in preference to signals of stations located much closer to the system) 
also raise a matter of future importance. Again we have reached 
no conclusion on this issue and would simply have the interested par- 
ties address themselves to it, both as to the facts and to pertinent policy 
considerations (and also the proposals which have been advanced by 

arties such as AMST in this respect). Thus, does it promote “the 
arger and more effective use of radio in the public interest” (sec. 303. 
(g)), if the closer signals are carried (on the ground that carriage 
of such signals would bring & programing service more likely to come 
closer to meeting the CATV community’s interests than those from 
a distant state)? Is such carriage called for in the public. interest 


in order to extend the service area of UHF stations or VHF stations 
serving sparsely populated areas—and thus enhance, to some extent, 
their chances of successful operation and their ability to serve fully 
the needs and interests of these areas’** If a policy along the fore- 
going lines were to be adopted, should it be accompanied by a con- 
comitant duty, on the part of the station carried, to provide some 
amount of programing of Psa ns interest to the people in the 


CATV’s community? Cf. etersburg Television Corp., 10 Pike and 
Fischer, R.R. 567, 584}—584q; V7A, 22 Pike and Fischer, R.R. 273, 
295. What kinds of disruption or other problems would such a re- 
quirement pose for CATV systems? If “lea frogging” rules were 
adopted, is there a probability that the CATV, in order to meet the 
rules and still bring in desired distant signals, may distribute so 
ea signals that the fractionalization of the audience aspect becomes 
much more serious (in the event there are local stations being carried 
pursuant to the requirements of the rules adopted in dockets Nos. 
14895 and 15233)? These questions by no means exhaust the list of 
pertinent considerations to which we hope the interested parties will 
address themselves. 


(4) Program Origination or Alteration by CAT V; Pay-TV or Com- 
brad CATV-Pay-TV Operations 


54. A fourth area of concern is the question of program origination 
or alteration by CATV. There was some indication in dockets Nos. 


ould be restrictions which might pre- 
rvices of the three national networks 
© note that AMST would appear to: urge 
ses where a CATV makes a showing of 
need for its service. 


*In this connection, we note our discussion in the report and order in dockets Nos. 14895 
and 15233, par. 69, as to increased awareness by rating services and advertisers of CATV 
penetration and CATV extension of a station’s service. 

* We do not believe it necessary or Appropriate, pending resolution of this tavie, to 
hold up all applications for microwave facilities to relay television signals to CATV sys- 
tems, Rather, parties may bring public interest considerations pertinent to this issue to 
our attention in connection with specific applications, and we ourselves shall examine such 
applications with this issue in mind. 
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14895 and 15233 that CATV originating advertising 
material in some instances an sing from the station 
i i propriate to determine 
the provisions of sec- 
Act and to a requirement 

that there be no deletion o 

of any signals carried. 

the assertion of some of the 
-TV or combined 
the end result 


that it asian 


a gral 
TV generally. 
be permitted to use 
for engaging in pay-TV o 
Jeast one instance W. 
the cable exclusivel, 
CATV originated 
i free television 
ission and con- 
Television, 
. Federal 
Communicati 
371 U.S. 816. In hi 


what conditions might be ap 
ested as to whether CATV systems 
tion of station signals with- 
ould be no limitation on 
r some intermediate 
has reached no 
facets of the 
question. ssues posed 
above (i.¢., stri oram 
origination), there are intermediate 
helpful. Thus, comments are invite 
suc arene against CATV progra! 
tion should apply only where the CATV is 0 
served by one or more television broadcast stati 
of any local station, would the public interest 
were not only permitted, but even encouraged, to serve the community 
by providing an outlet for local self-expression? Where there is but 
one local station, should the CATV be barred from carrying advertis- 


——_—— 


This proceeding 1s in no way intended to be concerned with, or to affect. the question 
of whether there is a property right in the broadcast signals ‘carried by CATV systems 
(see FCC 65 —, par- 159). 
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_ ing but permitted and encouraged to present local programing, partic- 
ularly in the news and BBE atlas field (on the ground such 
local programing provides a needed diversity in a monopoly situa- 

, tion, and poses no threat to the viability of the local station) 2 

58. Some of the foregoing matters may be appropriate for Com- 

: mission rulemaking (e.g., the sec. 315, sec. 317, or station identification 
peg enan while others may call for congressional consideration 
and resolution. Again, we think that as a matter of “first things 
first,” we should garner the facts and pertinent considerations. 


(5) Other Areas of Concern 


59. In view of the interest engendered concerning ownership and 
control of CATV systems, comments are requested on the proposals 
of petitioners with respect to the regular filing of information as to 
CATV ownership, control, and management (see particularly the 
Boise and AMST petitions). Would it be appropriate to require the 
periodic filing of other information, such as the location of the CATV 
‘System, the number of subscribers, the signals carried, and the extent 
.of program origination, if any? While much useful information 
was gathered in connection with dockets Nos. 14895 and 15233, the 
statistics will soon be out of date in a rapidly changing CATV field. 
‘Moreover, the questionnaire discussed in paragraph 34 above is 
occasioned by a lack of specific information with respect to each 
‘CATV system. It appears to us that it might be more efficient and 
serve the convenience of interested persons, as well as the Commis- 
sion, if pertinent information were regularly supplied by each CATV 
operator on a current basis. 

60. The general matter of cross-ownership of CATV systems and 
broadcast facilities is being pursued separately in docket No. 15415. 
Interested persons are nevertheless invited to address themselves in 
this proceeding to those aspects of the cross-ownership question which 
may be pertinent to the overall policy questions raised here. For 
example, there is the question of whether grants for translator facili- 
ties or local stations should be made to CATV systems in communi- 
ties which have no off-the-air television service where there is no im- 
minent likelihood of an independent applicant. In other words, 
would the public interest be served by permitting, or even encourag- 
ing, CATV systems to provide an off-the-air service to areas which 
would otherwise have none? Should a similar policy be followed to 
provide a second off-the-air service, or would cross-ownership afford 
the CATV licensee and unfair competitive advantage over the inde- 
pendent licensee? (see FCC 65-335, pars. 91, 134). 

, 61, Another area of great interest to the Commission is the pro- 
posal in Dr. Seiden’s report that rulemaking action should be taken 
to afford potential and existing stations a sufficiently large service 
area to withstand CATV penetration. This proposal is set out in 
detail at pages 7, 89-90 of the report and will not, therefore, be re- 
peated here. Comments are requested as to the feasibility and merits 
of the proposal and the most appropriate way of implementing it. 
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More generally, we are of the opinion that all of our rules and policies 
should be reexamined to see if they are holding back or encouraging 
a variety of off-the-air services. Tn this connection, there is nding 
a proposal to facilitate the use of translators on allocated channels 
(FCC 65-129, docket No. 15858). 

62. Some of the petitioners have urged the Commission to estzb- 
lish appropriate technical standards to govern the operation of CATV 
systems, e.g., With respect to the technical quality of signals distributed 
by CATV. It appears to us that the matter of technical standards 
warrants inquiry. As a starting point, comments are requested on 
the proposals of petitioners (see RM-636 filed by Springfield, p. 6, 
fn. 6 above, and the proposal of AMST, p. 12, par. 25 (1) above). 

63. The foregoing discussion has been directed toward CATV op- 
erations vis-a-vis television broadcast facilities. It has been brought 
to our attention that a standard broadcast or FM radio station might 
face serious audience fractionalization if 2 CATV system were to 
bring a number of competing aural signals to its subscribers. Ac- 
cordingly, comments are requested as to whether any serious prob- 
Jem exists, or is likely to exist, in this area and, if so, the nature of 
any regulatory measures which might be appropriate to govern the 
distribution of aural signals by CATV. 

64. In sum, inquiry to ascertain the facts and appropriate policies 
in each of these areas is warranted in the public interest. Nor do we 
mean to restrict comments just to the above areas. Persons may, of 

facets of this overall problem where remedial 

licies with respect to 

should be 

be useful to the legisla- 

st the Commission in 

a sufficient basis 

may be required for 

adequate protec e regulatory scheme. 
In the absence 0 ot have a sound basis for 
© be in a position to take 

at the conclusion of this 

edings, comments are Te- 

d the additional matters 

as to possible alternative measures 

that the main thrust of this 

comments of the 

ice will 
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, wave CATV systems is included in order to conserve time and to avoid 
the necessity for a second proceeding, particularly in the event that 
‘no legislation is forthcoming and the comments in this proceeding 
confirm our initial conclusion that the Commission has present juris- 
diction over all CATV systems. Moreover, we believe it appropriate, 
as requested by one of petitioners, to put all persons who now operate 
or who propose to cpecate CATV systems on notice that CATV 
operations may be subject to Commission regulation of the nature 
‘indicated, whether microwave is used or not. All Commission actions 
taken during the pendency of this proceeding will, of course, be 
subject to the outcome of the roceeding and any rules adopted will 
be made appropriately applicable, such as at license renewal time, 

66. Accordingly, there is instituted herewith, pursuant to the provi- 
Sions of section 403 of the Communications Act, an inquiry into the 
foregoing matters. Authority for the rulemaking proceeding in- 
stituted herein is contained in sections 2, 3, 4(i), 303, 307, 308, 309, 
310, 315, and 317 of the Communications Act of 1934, as amended. 

67. All interested persons are invited to file written comments on 
the rule amendments proposed in part I, and on paragraph 50, on or 
before June 25, 1965, and reply comments on or before July 26, 1965. 
Comments on the inquiry and proposed rulemaking in part II may be 
filed on_or before August 27, 1965, with reply comments due on or 
before October 25, 1965. In reaching its decision in this matter, the 
Commission may also take into account any other relevant information 
before it, in addition to the comments invited by this notice. 


, 68, After study of the comments, the Commission may, by sub- 
sequent order, specify a number of days for the presentation of oral 


argument on these important matters. It is also contemplated that 
oral testimony may be solicited, and appropriate orders specifying the 
nature and time may be issued at a later date. After comments have 
been received, the Commission may well spin-off portions of the 
rulemaking for early decision, since other portions may require 
lengthy consideration. 

69, In accordance with the provisions of section 1.419 of the Com- 
mission’s rules and regulations, an original and 15 copies of all com- 
ments, replies, pleadings, briefs, or other documents filed in this 
proceeding shall be furnished the Commission. 

70. In light of the foregoing, /t is ordered, That the various re- 

uests made in the pleadings filed by American Broadcasting Co., 
Springfield Television Broadcasting Corp., Boise Valley Broadcasters, 
Inc., Westinghouse Broadcasting Co., Inc., Association of Maximum 
Service Telecasters, Inc., Capital Cities Broadcasting Corp., Taft 
Broadcasting Co., and National Community Television Association, 
h Inc., Are granted in part, to the extent reflected in this notice, and 
Are otherwise denied, 
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APPENDIX B 


CoMMI8sIon’s MEMORANDUM ON Irs JuRiIspicTION AND AUTHORITY 


Section 1 of the Communications Act ( 
of the act is the regulation of interstate and 
by wire and radio, and that to 
such commerce is centralized in the 
states that the “provisions of this Act” shall apply to “all interstate communica- 
tion by wire or radio * * * and to all persons engaged within the United States 
in such communication * * *.” These terms are defined in section 3 of the 
act. Section 3(a) defines wire communication as the “transmission of * * * 
pictures, and sounds of all kinds by aid of wire, cable, or other like connection 
between the points of origin and reception of such transmission, including all 
jnstrumentalities, facilities, apparatus and services (among other things, the 
receipt, forwarding, and delivery of communications) incidental to such trans- 
mission.” Section 3(b) defines communication by radio as the “transmission 
by radio of * * * pictures, and sounds of all kinds, including all instrumen- 
talities, facilities, apparatus, and services (among other things, the receipt, 
forwarding, and delivery of communications) incidental to such transmission.” 
From the plain language of these definitions, there would seem to be no 
question but that CATV systems are engaged in interstate communications by 
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wire or radio. They transmit “pictures, and sounds * * * by aid of wire” and 
are “instrumentalities * * * [used for] * * * the receipt, forwarding, and de- 
livery of communications * * * incidental to such transmission,” and hence fall 
within the definition of wire communication under section 3(a). Moreover, 
CATV systems constitute interstate communication by wire, since they form a 
connecting link in the chain of communication between the point of origin (the 
transmitting station) and reception by the viewing public (the CATV sub- 
scriber)—a chain which “is now well established * * * as interstate com- 
munication.” Capital City Telephone Co., 3 FCC 189, 193 (citing Federal Radio 
Commission v. Nelson Bros. Bond & Mortgage Co., 289 U.S. 266).2_ The law is 
clear that the mere location of communication facilities wholly within one State 
does not establish that the communication service rendered over such facilities 
is an intrastate service, and that a communications service can be interstate or 
foreign in nature und subject to the Commission’s jurisdiction even though all 
the facilities are located within the confines of one State. California Interstate 
Tetephone Company v. F.C.C., 328 F. 2d 556 (C.A.D.C.) ; Ward v. Northern Ohio 
Telephone Co., 300 F. 2d 816 (C.A. 6), cert. den, 371 U.S. 820; Pacific Telatronics, 
Ine., FCC 64-1180, 4 R.R. 2d 145 (1964). CATV systems are extensions of the 
interstate service of the television broadcast stations whose signals they carry, 
Clarksburg Publishing Co. v. F.C.C., 225 F. 2d 511, 517 (C.A.D.C.), and hence 
constitute “interstate communication by wire” to which the provisions of the 
act are applicable (sec. 2(a), 3(a)). See American Trucking Association v. 
United States, 344 U.S. 298, 3112 

With respect to the Commission’s authority to adopt the rules proposed in the 
notice of inquiry and proposed rulemaking, i.e., the “provisions of [the] act” 
that are to be applied to CATV systems, there are the following sections: Sections 
1, 4(i), 303 (f), (hb), (p), and (r), 307(b), 315, 317, and 508, But the crucial 
sections would appear to be 1, 307(b), 4(i), and 303 (f), (bh), and (r). As the 
notice and the report and order in dockets Nos. 14895 and 15233 make clear, the 
existence and growth of CATV systems threaten to impede realization of the 
Commission's television assignment plan and policies under sections 1 and 307(b) 
(ie, the sixth report and order).* See Carter Mountain Transmission Corp. Vv. 
F.C.C., 321 F. 2d 359 (C.A.D.C.), cert. den. 375 U.S. 951 (1963). The Commis- 
sion has authority under sections 4(i), 303(f), 303(h), and 303(r) to: 


perform any and all acts, make such rules and regulations and issue such 
: orders, not inconsistent with this act, as may be necessary in the execution 

of its functions (4(i) ) ; 

make such regulations not inconsistent with law as it may deem necessary 

to prevent interference between stations and to carry out the provisions of 

this act * * * (303(f)); 

establish areas or zones to be served by any station (303(h)); make such 
' rules and regulations and prescribe such restrictions and conditions, not 
, inconsistent with law, as may be necessary to carry out the provisions of 

this act * * * (303(r)).° 


1It can be argued that CATV ystems, in receiving, forwarding, and delivering the 


station’s signal to the viewing public, are the instrumentalities incidental to the trans- 
mission of the signal and hence fall within the definition of “communication by radio” in 
sec. 3(b). However, it is unnecessary to consider this argument in view of the discussion 
above asx to sec. 3(a) and the scope of the Commission's proposals. Since CATV opera- 
tions clearly fall within sec. 3(a) and/or sec, 3(b), a determination of their precise status 
is not essential to the question of the Commission’s jurisdiction to proceed as proposed in 
the notice of inquiry and proposed rulemaking. 

2 Congressional approval of the Capital City doctrine was expressed in connection with 
the 1960 amendment to sec. 202(b). See 105 Cong, Rec. at 6256. 

3It is, we believe, significant that in suxtaining the jurisdiction of the Interstate Com- 
merce Commission in American Trucking the Supreme Court relied solely upon provisions 
of the Motor Carrier Act that are, in the circumstances, analogous to secs, 2 and 3 of the 
Communicacions ast Compare 49 U.S.C. 302(a) and 303(a)(19) with 47 U.S.C. 152 
an 53 (a) an . 

+In addition, as noted in the notice, there exists the potential to frustrate the purposes 
of the act scmnoaled in secs, 303(p), 310, 315, 317, and 508 (and certain Commission 
regulations). 

® Sec. 303 (f), (h), and (r) are preceded by the following clause : 

“Except as otherwise provided in this Act, the Commission from time to time, as public 
convenience, interest, or necessity requires shall—" 
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The foregoing provisions (4(i), 303(f), 303(h), and 303(r)) give the Com- 
mission broad rulemaking authority to carry out the provisions of this act 
(e.g., secs. 1 and 307(b)) with respect to communications or persons coming 
within the Commission’s jurisdiction (including CATV—sec, 2(a)). Section 
303(h), in particular, was affirmatively designed to assist the Commission in 
effectuating the fair and equitable distribution of broadcast service called for 
by section 307(b).* The Commission’s authority to issue rules establishing the 
area or zone to be served by any station for this purpose includes the power to 
prevent infringement of the rules by “any person” (secs. 312(b) and 502 of the 
Communications Act). Hence, it clearly encompasses, we believe, the authority 
to prescribe by rule the conditions under which the station’s signal may be 
extended beyond the area or zone to be served by the originating station, by 
means of CATV—an “interstate communication by wire” to which the act’s 
provisions are applicable (secs. 2(2) and 3(a)). 

Moreover, apart from section 303(h), the general rulemaking power of the 
Commission (secs. 4(i) and 303(r) ) includes authority to take necessary action, 
not inconsistent with the act or law, to prevent frustration of section 307(b) by 
CATV. In National Broadcasting Co. v. U.S., $19 U.S. 190, 215-220, the Supreme 
Court citing, inter alia, sections 1, 303(f), and 303(r), stated that: 

The avowed aim of the Communications Act of 1934 was to secure the 
maximum benefits of radio to all people of the United States. To that end 
Congress endowed the Communications Commission with comprehensive 
powers to promote and realize the vast potentialities of radio * **, In the 
context of the developing problems to which it was directed, the Act gave 
the Commission not niggardly but expansive powers. 

Under such “expansive” and “comprehensive” powers,’ the Commission has 
authority to take reasonable and appropriate action, including promulgation of 
rules, “as may be necessary” to carry out the provisions of section 307(b)— 
to ensure that the regulatory scheme embodied in that section (the equitable 
distribution of service) and section 303 is not frustrated by the operation of 
CATV, an “interstate communication by wire” to which the act’s provisions are 
applicable. This authority does not depend on a specific reference to CATV or 
CATV practices in the act. United States v. Storer Broadcasting Co., 35: S. 

National Broadcasting Co. v. United States, 319 U.S. 190, 


gress did what 
even in fields far less 
experience was to define 


©Sec. 303(h) was copied from the Radio Act of 1927 and originated in preceding bills 
to amend the Radio Act of 1912.. For the legislative intent, see hearings on H.R, 5589 
before the House Committee on Merchant Marine and Fisheries, 69th Cong., 1st Scss., 


p. 40-41. 

7 See alao, StahIman v. F.C.C., 126 F. 2d 124, 128 (C.A.D.C.). For the intended compre- 
hensive scope of Commission authority see, ¢.g., the following legislative history of the 
Radio Act of 1927, which was reenacted in all ‘substantial respects in the Communications 
‘Act of 1934 (78 Cong. Rec, 8822-23, 10313-14, 10990) : 66 Cong. Rec. 5479; S. Rep. TT2, 
69th Cong., 1st Sess., pp. 2-3. 
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for judgment adequately related in their application to the problems to be 
solved.’ 

To the same effect in other fields, see Houston, East and West Tezras Railway 
, Co. v. U.S., 234 U.S. 342; U8. v. Wrightwood Dairy Co., 315 U.S. 110; U.S. v. 
, Pennsylvania R. Co., 323 U.S. 612; American Trucking Assoc. v. U.S., 344 U.S. 

298; Public Service Commission of State of New York v. Federal Power Com- 

mission, 327 F.2d 893, 897 (C.A.D.C.).° 

The American Trucking case is particularly pertinent. The Supreme Court 
there sustained ICC rules “aimed at conditions [trip-leasing] which may directly 
frustrate the success of the regulation undertaken by Congress.” After citing 

sections analogous to section 307(b) in our situation, the Court Stated (344 

U.S. at 311) : 

Included in the Act as a duty of the Commission is that “to administer, 
execute, and enforce all provisions of this part, to make all necessary orders 
in connection therewith, and to prescribe rules, regulation, and procedure 
for such administration.” And this necessary rule-making power, cotermi- 
nous with the scope of agency regulation itself, must extend to the “trans- 
portation of passengers or property by motor carriers engaged in interstate 
or foreign commerce and to the procurement of and the provision of facilities 
for such transportation” regulation of which is vested in the Commission 
by 202(a). See also 203(a) (19). 

We point out that section 204(a) (6) of the Motor Carrier Act is substantially 

similar to sections 303(r) and 4(i) of the Communications Act; while in the 

circumstances, sections 202(a) and 203(a) (19) of that act are closely analogous 
‘ to sections 2(b) and 3(a) of the act. Further, the Court reached its conclusion 

“despite the absence of specific reference to leasing practices in the Act,” stating 

(at pp. 309-310) : 

Our function, however, does not stop with a section-by-section search 
for the phrase “regulation of leasing practices” among the literal words 
of the statutory provisions. As a matter of principle, we might agree with 
appellants’ contentions if we thought it a reasonable canon of interpretation 
that the draftsmen of acts delegating agency powers, as a practical and 
realistic matter, can or do include specific consideration of every evil 
sought to be corrected. But no great acquaintance with practical affairs 
is required to know that such prescience either in fact or in the minds of 
Congress, does not exist, National Broadcasting Co. v. United States, 319 
U.S. 190, 219-220; * * * Its very absence, moreover, is precisely one of the 
reasons why regulatory agencies such as the Commission are created. * * * 

See, also, Public Service Comm. of N.Y. v. FPC, 327 F. 2d 893, 896-97 (C.A.D.C.) 

Of course, the rules must be “reasonably necessary and fairly appropriate” 

for the protection of the regulatory scheme. Colorado Interstate Gas Co. v. 

‘Federal Power Commission, 142 F. 24 943, 952 (C.A. 10). See also, American 

Trucking Assn. v. U.S., 344 U.S., at 314-315; National Broadcasting Co. v. 


* The Court, in referring to provisions of the act such as secs, 303 and » Sta 
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unrelated to the living problems of radio 

by the Commission”).” The 

d order demonstrates the appropriate- 
necessity of rules req ig rry local stations with- 
the Carter Mountain 

affirming the 


and proposed 
concern as to 
as well as on the dev 
In conclusion, it would appear 
in it by the Communications Act, 
over all CATV systems, whether microwave 
pertinent provisions of the act applicabl the 
systems (in particular, secs. 1, 4(4), 303(f), 
and that the proposed rules and inquiry represent @ reason: 
authority in the circumstances. 


STATEMENT OF COMMISSIONER ROBERT T, BARTLEY CONCURRING IN PART 
AND DISSENTING IN PART 


I concur in the notices to the extent that they seek data for resolution 
of the matters here before us, but dissent to the indication of present 
authority over CATV. 


OPINION OF COMMISSIONER LOEVINGER CONCURRING IN PART AND DISSENT- 
ING IN PART IN DOCKETS NOS. 14895, 15233, AND 15971 


(Proceedings re CATV’s) 


* * * * * * * 


The Commission is issuing today a report and order, a notice of in- 
quiry and of proposed rulemaking, 2 memorandum on jurisdiction 
and the text of new rules all of which relate to the problems posed by 
community antenna television systems, commonly referred to as 
CATV’s. These documents aggregate over 120 pages and set forth 
such a mass of detail that the outlines of the pro lem, as well as the 
basic issues, are somewhat obscured, if not wholl submerged. Ac- 
cordingly, it seems worthwhile to restate very briefly and simply what 
the problems and the issues are, in order to indicate my points of agree- 
ment and disagreement with the majority. 

‘A CATV is a system comprising an antenna for receiving television 
signals, and cables and auxiliary apparatus (such as amplifiers) for 
carrying the signals received into a number of receiving sets. CATV’s 
are about as old as commercial television itself, the first systems having 
been started as early as 1950. CATV’'s have been developed in order 
to fill the wants of those who either because of distance or terrain were 


ample, as an adm! 

gress. Stark v. Wiekard, 32: 

931 (C.A. 5). 

theaters, CATV 8 

have a uniquely close 
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unable to get television signals off the air in satisfactory quality or 
numbers. (See articles in Television Magazine, June 1962, September 
1964, and April 1965.) : 

For a variety of reasons, some of them related to actions of the FCC, 
the commercial CATV business has developed through independent 
companies which transmit or chien the signals and other companies 
which distribute the signals to su scribers. Typically there will be 
an antenna on some high point near a community which receives the 
signals of a number of TV stations. These signals will be transmitted 
' either by microwave relay or by coaxial cable to a point in the settled 

part of the community. “At this point the ay company will deliver 

the signals to the CATV o rating company. The latter will maintain 
and operate the system which distributes the signals over wires to the 
' homes of subscribers withi n some cases the relay 
compan V companies, 
' CAT as of Pennsylvania and 
' Oregon 
were able to bring 
good reception mmunities far out- 
side the major anies spread to more com- 
‘munities and ne years, as television has 
grown in both num ons and numbers o: 
CATV has also g 
figures there are now a 
‘covering some 266 ma 
Over 5 


Most systems are fairly small 
fewer than 3,000 subscribers, and the 
ribers. Most CATV’s deliver five 
ough some deliver as few as three and 
S seven or more. (Ibid.) However, the number and 
s is growing and CATV systems are being offered to 
more communities, and to larger communities. 

The proliferation of CATV’s is regarded by many in the television 
business as an economic threat. It is sid that while the broadcaster 
has the burden and expense of providing programing which the audi- 
ence gets without payment and which must be supported by advertis- 
ing, the CATV operator simply delivers the broadcasters? pro; i 
to subscribers and receives payment from them. This is sai con- 
stitute unfair competition. It is also alleged that the competition is 
not only unfair but destructive in some situations, because CATV’s 
deliver the signals of far-distant stations and deliver a relatively large 
number of signals to relatively small communities in which the audi- 
ence is not large enough to sa port a number of stations. CATV’s 
create the anomaly that some re atively small towns are provided with 
a greater choice of television programing over the local CATV than 
many larger cities have in the absence of CATV. 
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While there has been some question as to the extent of the F ‘CC juris- 
diction, the Commission has had undisputed jurisdiction with respect 
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TV signals by microwave. The manner of exercising 
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diction beyond statutory language and contrary to precedent. The 
Commission is dealing with the wrong problem because it concentrates 
attention only on the single matter of competition for listener attention 
and substantially disregards more important and more basic problems. 

Finally, the Commission is erecting only a gossamer barrier against 
feared evils because the actions taken and proposed are not only 
wrong but must ultimately prove to be ineffective. Assuming that 
the Commission will assert jurisdiction over all CATV companies, and 
will impose nonduplication rules, and disregarding the risk that the 
action will be set aside for lack of jurisdiction, at best these rules will 
give slight and marginal protection against competition, and at worst 
they will be wholly overturned on the whim of some future Commis- 
sioner, This is not a sound basis on which to build an industry. 

, Basically I concur in two of the four rulings made by the Commis- 
sion today and dissent from two of the four. I agree that the 
Commission should, within the scope of its jurisdiction, require CATV 
carriage of local television stations without degradation, and that it 
should implement the rule so as to insure its effectiveness. I have no 
disagreement with the substance of the rules regarding carriage of 
local stations. I also agree that the Commission should undertake 
an inquiry into the role and scope of CATV’s, although I have some 
reservations as to the inquiry now initiated by the Commission. I 
disagree with the nonduplication rule which I believe is an improper 
attempt to limit competition by controlling rograming; and I dis- 
agree with the Commission’s attempt to ektend its jurisdiction without 
congressional authorization. 

While I heartily agree that the Commission should conduct a sweep- 
ing inquiry into the role and scope of CATV’s in the field of mass 
communications, it seems to me that the present inquiry is too little 
and too late. It is too little because it does not deal with fundamentals. 
Many of the important issues in the field are mentioned in the notice 
of inquiry, but they are scattered through the somewhat diffuse 
discussion in random fashion, even occurring in footnotes, But the 
basic issues are not mentioned. These are what the function of 
CATV’s should be, and what ultimate mode and system can be 
developed or encouraged to provide the greatest service to the greatest 
number. In various paragraphs of the instant orders and opinions 
CATV’s are disensaedl as being ancillary or subsidiary facilities to 
broadcasting and as being a service competitive with broadcasting. 
These concepts seem inconsistent to me, and differing regulatory 
consequences flow from them. For example, if the services are truly 
competitive, then there is some reason to prohibit or discourage joint 
| ownership of broadcasting facilities and CATV’s. On the other hand, 
Fy if the services are ancillary, then that reason does not exist, and 
| broadcasters should be permitted, and perhaps encouraged, to own 
CATV’s. At the present time the Commission is deferring action on 
a large number of broadcast license renewals because the licensees also 
own CATV facilities. This action seems inconsistent with some of the 
positions adopted in these proceedings. 

In any event, the present inquiry is too late because the Commission 
has already formed its opinion on this subject. I believe the Com- 
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sented over two stations on the Jocal system, whereas the programs 
favoring the other party will be presented over only one of the local 
channels and there will be only half as many of the latter. This is 
| obviously a device that could easily be used to give the public a very 
biased political presentation during a campaign. Is the FCC then 
going to supervise CATV systems to see that their programs comply 
with all of the requirements of section 315 and “fairness”? How will 
this be accomplished? Will the FCC require program origination by 
CATV’s? These and a host of other problems flow directly and 
inevitably from the approach adopted here. To say that any single 
_ Situation is unlikely is not an adequate response. The records of the 
. FCC and its own attempts to influence programing aro eloquent testi- 
Mony that situations such as those suggested, and others more bizarre 
and unusual, do occur and recur. 

It should be noted that the rules now adopted by the Commission 
are based in significant part upon its concern for the preservation of 
“local live” programing, and that the notice of inquiry suggests that 
the protection which the Commission is now bestowing upon broad- 

casting stations is likely to be “accompanied by a concomitant duty on 
ithe part of the station” to provide “local live” programing. See 
notice of inquiry, paragraph 53. Thus, the nonduplication rule is 
not only a direct intrusion into the programing area through control 
of CATV’s, but is also another argument to buttress the case for 
further Commission control of the programing of broadcasters. Be- 
lieving, as I do, that the Commission should not seek to control pro- 
gram content in the field of broadcasting, I am opposed to this 
‘approach. See separate opinions in Lee Roy McCourry, 2 R.R. 2a 895 
(1964) ; George E. Borst, et al., FCC 65-207 (1965); The Role of 
Law in Broadcasting, 7 J. of Bdesting. 113 (1964) ; Religious Liberty 
and Broadcasting, 33 Geo. Wash. L.R. (March 1965). 
: One practical factor that seems to be left out of consideration in 
‘the adoption of a nonduplication rule is that this is the approach 
which is most likely to provide incentive, if not virtual necessity, for 
‘CATV’s to undertake the origination of their own proerams. The 
operation of the nonduplication rule means that the CATV operators 
are pi ahag to delete material from the programs which they receive 
and deliver to subscribers and it also means that when such material 
is deleted the CATV is left with a vacant channel. While the economic 
pressures and motivations will undoubtedly vary from situation to 
Situation, this kind of situation provides both the opportunity and 
incentive for program origination; and therefore, in the long run, is 
likely to engender more competition for the local television stations 
than it avoids. It seems to me to be far more simple and effective, not 
to mention wise and appropriate, to require that CATV’s shall carry 
local stations, that they shall not alter or degrade the signals that 
they carry, and that they shall meet such other engineering require- 
ments as may be found appropriate, and to leave determination of 
programing to the broadcasters without forcing the CATV operators 
into the area of program selection and encouraging them to enter the 
area of program origination. 


1 F.C.C. 24 


488 Federal Communications Commission Reports 


tomers, aS @ con’ 
mission rules. 
‘yrisdiction in the past, as appears 
low. B diess of lack of support in Pp’ 
1s approach 


unsoundness. 

business entity that is the customer 0 ier by the simple 

device of requiring the common carrier Commission’s 
oliceman in order to keep its license, then 

ate any business in the United States. 

citizens are customers of the telephone an 

has never previously been. suggested that 

regulation by the FCC. But if today’s d 


the law. The Commission need no longer be 
technical limitations on its jurisdiction arising fr 
his theory is sustained by the courts. 
to CATV’s served by the telephone 
rved by CATV relay com nies. But 
f the Commission’s jurisdictional ap- 
to CATV’s. If this jurisdictional 
e Commission may, by precisely the 
‘papers, on 
that needs 


Commission. 

activities which ede realization 0 

sion’s * * * plan and polici dum on jurisdiction) then 

jt can control all amusements, , the scheduling 

of movements by trains, planes, and ships, not to mention almost any 

other activities that is either com itive or ancillary to or an im- 
rtant user of communications, Such vague and broad reasoning 

simply will not sustain jurisdiction as to activities not plainly within 
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When the Communications Act itself is examined it is found that 
not only is language lacking to give the Commission jurisdiction which 
it undertakes to assert here but the language of the statute expressly 
denies that jurisdiction. ; 

Section 1 of the act, 47 U.S.C. 151, states the purpose of the act in 

most general terms and states that the FCC is created pursuant to this 
purpose. However, it does not define or confer any jurisdiction. 
, Section 2 of the act, 47 U.S.C. 152, says in its first subdivision that 
“the provisions of this chapter shall apply to all interstate and foreign 
communication by wire or radio * * *.” It does not state that the 
Commission has jurisdiction over all such communication. Rather it 
describes in general terms the scope of the act and the outermost limi- 
tations of its application. However, it says that within these outermost 
limits the act applies pursuant to its provisions, In other words, in 
order to find jurisdiction within the scope described by the first sub- 
division of section 2, it is necessary to find some specific provision of 
the act conferring jurisdiction. 

This is emphasized by the second subdivision of section 2, which 
specifically says that nothing in the act shall be construed to give the 
Commission jurisdiction with respect to “intrastate communication 
service by wire or radio of any carrier” or “any carrier engaged in in- 
terstate or Sore communication solely through connection by radio, 
* * * with facilities located in an adjoining State * * * of another 
carrier * * *.” It would seem that the latter clauses specifically 
exclude both CATV relay companies and CATV’s from the jurisdic- 
tion of the Commission when they do not use microwave. However, 
it is argued that the intrastate relay companies using wire, rather 
than microwave, are connected by radio with broadcasters in another 
State rather than with carriers in another State. The obvious answer 
is that at the time of enactment of the Communications Act such things 
as CATV’s were unheard of and that the intent of Congress expressed 
in the second subdivision of section 2 is to deny the Commission 
jurisdiction over intrastate carriers which are not part of a single 
integrated system and which simply carry signals emanating from 
another State. The congressional intent to exclude the Commission 
from regulation of intrastate facilities and operations is indicated in 
a number of provisions in the Communications Act. In addition to 
the restrictions of 47 U.S.C. section 152(2),-a statutory denial of 
Commission jurisdiction to regulate intrastate facilities or operations 
appears in 47 U.S.C. section 214, as to communications common car- 
riers, in 47 U.S.C. 221(b), as to telephone companies, and even in 47 
U.S.C. section 301(d), as to radio signals which do not have a direct 
effect on interstate communications. 
| However, it is not necessary to rely upon inferential construction. 
Examination of the entire Communications Act for a specific provi- 
sion applicable to companies engaged in transmitting signals intra- 
state by wire discloses that only section 214, 47 U.S.C. 214, is 
applicable. This section provides that no carrier shall construct or 
operate a line without obtaining authority from the Commission 
provided, however, that no authority from the Commission js re- 
quired for the construction or operation of “a line within a single 
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State unless such line constitutes part of an interstate line.” The 
section further provides that “As used in this section the term ‘line’ 
means any channel of communication established by the use of ap- 

ropriate equipment other than a channel of communication estab- 
ished by the interconnection of two or more existing channels. * * *” 
Thus, by specific statutory provision, the mere fact that a CATV sys- 
tem or relay company is connected by radio to some other communi- 
cations facility does not constitute its lines a part of a channel of 
communication comprising both the out-of-State facility and the 
intrastate facility. e company which open by wire within a 
single State is, therefore, sapere excluded from Commission. 
jurisdiction by section 214. By familar rules of statutory construc- 
tion such 2 specific and explicit exclusion prevails over any inference 
that might otherwise be spun out of more general language that is 
claimed to imply jurisdiction. 

The Commission memorandum on jurisdiction argues from the 
definitions of “wire communication” and “radio communication” in 
47 U.S.C. section 153, to the conclusion that the Commission has ju- 
risdiction over CATV’s because their activities may be said to come 
within the scope of these definitions. This argument is wholly beside 
the point. The section on definitions confers no jurisdiction at all. 
Many terms are defined in that same section, including the terms 
“United States,” “person” and “State commission.” It is obvious: 
that the FCC does not have jurisdiction over the United States, over 
State commissions or over all persons. The terms defined have legal 
significance only to the extent that they are used in other sections of 
the statutes. But one will search the act in vain for any section which 
expressly confers jurisdiction upon the Commission in the broad terms: 
mentioned in the memorandum on jurisdiction. Consequently, the 
definitions given those terms are not germane to the issue. 

If the argument in the Commission’s memorandum is correct, then 
the Commission has jurisdiction not only over intrastate wire relay 
systems and CATV operating systems but also over television and 
radio receivers. The argument made in the Commission memoran- 
dum is that any instrumentality which is incidental to or used in the 
process of transmitting picture or sound or which forms a connecting 
link in the chain of communication between the transmitting station 
and the viewing public is subject to Commission jurisdiction. Tele- 
vision and radio receiving sets are just as much within this jurisdic- 
tional concept as CATV’s and broadcasting stations. In that event 
the “all-channel law” (Public Law 87-529, 47 U.S.C. 303(s)) was 
unnecessary as the Commission had full authority to regulate and li- 
cense receivers by the terms of the original Communications Act. 
Clearly, neither the Commission nor the courts have ever previously 
thought this to be the case. Both have continuously acted on the con- 


trary assumption. 

The Commission itself has explicitly denied its right to control and 
its jurisdiction over CATV’s in several decisions which up to the 
present time have not been ifically reconsidered or overruled. 
The first reported decision is [ntermountain Microwave, 24 FCC 54, 
adopted January 30, 1958. In this case, a television broadcaster, Hill’ 
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County, objected to the grant of a microwave authority to a CATV 
relay company. The Commission opinion. said: 


Hill County is seeking to have the Commission deny a radio authorization 
to a communications common carrier because the communication circuit 
to be derived under such authorization will be utilized by subscribers who 
are competitors of Hill County in endeavoring to provide visual entertain- 
ment * * *. We are of the opinion that the request of Hill County must 
be denied * * *, In considering this prob! 
it is possible and feasible for 


required from this Commission, e.g., Where the carrier already has in place 
properly authorized general cable, wire, or radio facilities which may be put 
to such particular use in the ordinary course of business. Thus, to single 
out for special consideration and denial only those situations where new 
construction is involved, where such new construction is specifically for the 
purpose of providing a service to the public, when the initial or sole user 
availing himself of service is a community television distribution system, 
would be arbitrary, capricious, and discriminatory. An alternative, of 
course, would be to adopt an overall policy, rule, or condition with respect 
to every cable, wire, or radio authorization, issued by this Commission to 
carriers under its jurisdiction, under both title II and title III of the Com- 
munications Act, prohibiting the rendition of the Specific type of service here 
under attack by the objectors. Such a procedure would be equally arbitrary, 
capricious, and discriminatory and unwarranted in view of our ultimate 
determination herein. 


A few months later, in Frontier Broadcasting Company, 24 FCC 
251, 16 R.R. 1005 (1958) the Commission specifically pointed out that 
even if it held CATV systems to be common carriers hey would come 
within the scope of section 214 of the Communications Act and, there- 
fore, would not require Commission authority to construct or operate 
intrastate lines. The Commission further said that when CATV 
systems transmitting signals by wire do not emit excessive radiation 
they involve no radio transmission which requires any form of license 
from the Commission under the act. 

Thereafter the Commission conducted an extensive inquiry and after 
plenary proceedings entered a report and order considering the whole 
subject of CATV and repeater service, 26 FCC 403, 18 R.R. 1573 
(1959). The following are some of the conclusions then reached and 
stated by the Commission : 


* * * we find no present basis for asserting jurisdiction or authority over 
CATV’s except as we already regulate them under part 15 of our rules with 
respect to their radiation of energy (par. 71). 
* * * it would not constitute a legally valid exercise of regulatory juris- 
diction over common carriers to deny authorization for common carrier 
microwave, wire, or cable transmission of television programs to CATV 
systems on the ground that such facilities would abet the creation of adverse 
competitive impact by the CATV on the construction or successful operation 
of local or nearby stations (par. 77). : 
Certainly, with respect to anything more than the barring of simultaneous 

duplication, we believe this to be an unwarranted invasion of viewers’ rights 
to get “live” programing if they are willing to pay for it. The suggested rules 
restricting presentation of the programs of the local station’s network 
would appear to be cumbersome, if not completely unworkable, especially 
considering that many stations in small markets, including some of those 
covered in the record, present programs of two or even three networks 
(par. 96). 

, _ We have considered herein the problem, the issues raised, and suggested 
methods of solution. Two of the broadcasters’ suggestions, both relating 
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priate legislation, as indicated above (par. 99). 

In 1962 the Commission, with one dissent and one abstention, issued 
the Carter Mountain. decision, which is the principal reliance of those 
who now argue for FCC -urisdiction in this matter. Carter Mountain 
Transmission Corp., 82 FCC 459 (1962). In this case a CATV relay 
company applied for authority to transmit television signals by micro- 
wave to 2 small community with one local television station. The 
television station protested the application and a hearing was held. On 
the basis of a complete evidentiary record the Commission found that 
a grant of the microwave authority to the relay company with the 
bringing of CATV service to the community would result in the demise 
of the local television station. It, therefore, found that a grant 0 
the microwave authority would not be in the public interest. The 
Commission stated that the two basic issues in the case were whether 
the relay company was @ bona fide common carrier and whether the 
economic impact of the grant was of legal significance or the public 
interest was inherent in the fact that applicant was a common carrier. 
The Commission held that economic impact of the pro osed grant on 
the broadcasting station was of legal significance and was adequate 
ground for denying the authority sought. The holding was explicitly 
Timited to this. The Commission said in its opinion: “There is no 
attempt to examine, limit, or interfere with the actual material to be 
transmitted. We are merely considering the question of whether the 
nse of the facility is in the public interest, a conclusion which must be 
reached prior to the issuance of the grant.” The Commission did 
not consider or discuss the decisions cited above and the only comment 
in Carter Mountain on the earlier decisions is this: “To the extent that 
this decision departs from our views in the report and order in docket 
No. 12443, 26 FCC 403 (released Apr. 14, 1959), those views are 
modified.” 
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R.R. 184 (1962) in which it relied upon and reaffirmed the holding 
of the Frontier Broadcasting decision, and reiterated that “this Com- 
; mission [is] without title II jurisdiction over the CATV systems.” 
Accordingly, the Commission ordered that the complaint by a broad- 
caster against a CATV system “is dismissed for failure to state a 
_ cause of action within the jurisdiction of the Commission.” 
; _ In the report and order adopting rules to be anpeeed on CATV’s 
_ through the common carriers which serve them, the Commission merely 
, mentions the matter of jurisdiction in a footnote (footnote 5). This 
: cavalier reference relies entirely on the authority of the Carter: Moun- 
tain case as the legal foundation for jurisdiction to issue the rules. 
But this reliance is wholly misplaced. The Carter Mountain deci- 
, Sion held only that the Commission could wholly deny a common 
, carrier application when the sole proposed use of the common carrier 
was to serve a CATV and such service would, on the facts of record in 
, that case, result in the economic destruction of a local broadcasting 
station. The issue of Commission authority to snipe conditions on 
or control the character of the signals carried by the relay company, 
not to mention the customer, was not raised or decided in that case, 
was not considered by the Commission (see par. 3, 32 FCC 460) and, 
in fact, was expressly disclaimed by the Commission (par. 8, 32 FCC 
a) The Commission did say that its denial of the application was 
without prejudice to the right of applicant to file a new application 
when conditions had changed so that the operation of the CATV would 
not have the impact on the local television station which the record 
, there demonstrated was likely to follow in circumstance prevailing: 
at the time of the decision. However, this is a far cry from a holding 
: that the Commission can impose conditions as to the signals to be 
_ carried by the communications carrier or by its customer. As noted in 
the preceding discussion, the Commission told the Supreme Court in 
the Carter Mountain brief that the issue of FCC jurisdiction over 
:CATV’s was not involved, and shortly after the Carter Mountain 
decision a unanimous Commission reaffirmed that it did not have juris- 
, diction over the carriage of signals by CATV’s. There is no reasoned 
Commission opinion that considers this issue and concludes that the 
Commission does have the jurisdiction actually exercised in the instant 
report and order. Several Commission opinions hold to the contrary. 
In these circumstances, the casual disposition of the jurisdictional issue 
in a footnote seems inadequate at best and irresponsible at worst. 
The Commission memorandum cites cases like American Trucking 
Assn. v. US., 344 U.S. 298, and VBC v. U.S., 319 U.S. 190, to sustain 
PL gi pa However, the point at issue in those cases, and others 
ike them, was simply whether a regulatory agency having jurisdic- 
tion over a field of activity and an enterprise within that field could 
act with reference to a particular practice not specified in the basic 
statute. The Supreme Court held that, regardless of the absence of 
:Specific reference to a particular ap in the act, the regulatory 
, agency having jurisdiction of the field and the enterprise might pro- 
mulgate regulations dealing with a practice which was ponnideee to 
be an evil requiring correction. The Court points out that the neces- 


‘sity of formulating regulations to meet specific practices not foreseen 
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Nothing in the sections indicates that the power given to the Commission 
mpanies by section 1(b) could have been intended to 
jons of the same section and thus extend the power 
constitutional limit of congressional authority 
over commerce. 
Failure to use such an important power for so long a time indicates to 
us that the Commission did not believe the power existed. In the 
that history we should not by 
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Contrary to the app Commission majority, the 

fact that it might be thought desi: CC to have control 
of CATV’s or their practices does not 
possess such power. See Youngstown Co. v. Sawyer, 
(1952). Despite some reservations as to the wisdom and objectivity 
of the Commission and its staff regarding CATV’s, I would agree 
that, as a matter of principle, the FCC should have the authority to 
regulate CATV’s as 2 service closely related to broadcasting. I favor 
and will support appropriate congressional legislation to give the 
Commission jurisdiction in this field. 

This position differs from the assertion of jurisdiction made by the 
Commission in the instant proceedings jn several important respects. 
First, it is founded on a deferential respect for the constitutional 
scheme by which Congress must specifically delegate power before 
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it is exercised by an agency created by Congress. Second, the power 
that Congress delegates is almost certainly gol to bespecified and 
limited in extent, wuss the power derived by inference from broad 
 siawasis statutory terms is unlimited except by the self-restraint of the 

mumissioners and the vigilance of the courts.. Finally, it is likely 
‘that congressional hearings will illuminate this problem and. that 
Congress will provide some guidance to the Commission that may sug- 
gest . better course than the one the Commission is now determined 
to follow. 

At least part of the problem that the Commission now foresees in 
the proliferations of CATV’s is the result of the Commission’s own 
past policies. In the past the Commission has adopted the same re- 
strictive attitude toward translators and other auxili services 
that were within its jurisdiction that it now proposes to take toward 
CATV’s. The popular demand which has been msible for the 
recent rapid growth of CATV’s has been Jargely e result of the 
‘denial of service to many areas because of the FCC strictness and 
reluctance in granting authority for the construction and operation 
‘of translators and boosters. Apparently the Commission has not yet 
learned that the expansion of service is not to be attained Hh the 
limitation of competition and the imposition of rigorous regulation 
‘but rather by stimulating Sian sao and moderating regulation. 
The Commission can do many things to stimulate and encourage the 
‘extension and expansion of television service throughout the country, 
but regulating the programs that can be brought into homes by 
CATV’s and extending the Commission’s jurisdiction without specific 
congressional authority are not likely to help. 


However, it seems to me that the most basic and important issue” 
involved here is far more important than the interests of the broad- 
casters, the CATV’s, or even of the audience in securing broadcasting 
service. The basic issue involved here is whether a great Government 
agency will show reasonable respect for its own precedents and rea- 
sonable restraint in seeking to extend the scope of its own power. 
Undoubtedly the secepecet regulatory agencies have been given 


great power and broad discretion in its exercise. But if democratic 
igovernment is to survive, the corollary of great power and broad dis- 
eretion must be a strong impulse of self-restraint in the exercise 
\of such power. In the face of statutory lan the Commission’s : 
own precedents, the prior statements of the Commission to the courts, 
and its requests to Congress for legislation on this subject, it seems 
to me to be presumptuous for the Commission now to assert jurisdic- 
tion which it has previously explicitly disclaimed. If the laws are 
inadequate to cope with the problems of the moment, it is the function 
of Congress to remedy that lack. There is no reason to assume that 
Congress is any less res; ive than the Commission to the public 
interest, or that it is unable or unwilling to act if action is needed in 
this field at this time. I am, accordingly, compelled to dissent from 
the Commission’s efforts to extend its jurisdiction without specific con- 
gressional authority. 
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AMENDMENT OF SECTION 73.606, TABLE oF ASSIGNMENTS, TELEVISION BROADCAST 
Srations, Docket No. 1 
Petition for reconsideration of Sarkes Tarzian, Inc., seeking reversal of 
a denial of Tarzian proposal to shift channel 4 from Bloomington to Indian- 
apolis, Ind., denied. 
Section 73.636 of the rules.—Discussed. 


BEFORE THE 
FEDERAL COMMUNICATIONS COMMISSION 
Wasurxeron, D.C. 20554 


In the Matter 4 / 
AxrenpMENT or Segrion 73.606, T. or As- Docket No. 14420 
SIGNMENTS, sion Broapcagr STATIONS RM-287 
(BLoomIncTON-[¥DIANAPOLIS, xD.) 


ORANDUM {OPINION AND Orper 
(Adopted July 28, 1965) 


ComissionER Hyde ABSENT; ComMISSIONER 
BARTLEY CONCURNING ABD ISSUING A STATEMENT; CoMfIssIoNER 
LEE NOT PARTICIPATING. 

1. The Commission has/before it for consideration a petition for 
- reconsideration, filed Sarkes Tarzian, Inc., licensee of station 
WTTV, channel 4, Bl ington, Ind., on November 13, 1962, seek- 
ing reversal of our acti@n in the report and order, released October 
12, 1962, herein (FCO @ 1076, 27 F.R. 10170, 24 Pike & Fischer 
RR. 1517), denying /o i 1 to shift channel 4 from 
Bloomington to Indidnapalis, . The channel shift was requested 
so as to permit station V 'V to move from its present transmitter 
site near Trafalgar; ome 26 miles northeast of Bloomington 
i smitter site (called 
some 10 miles 
of the sites 
position to the 
a Broadcast- 
ana Broadcasti H-TV, 

Indianapolis, on January 25, 1963},to 

February 25, 1963." 


lis VHF assignments 
lecision, principally for 


i 
receipt of 1963), a letter opposing 
Feb. 28, 1963, fro can Television & Pab I 


the gra 
operate from the pro 
Broadcasting and 0 


1 F.C.C. 2d 
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FCC 66-220 


BEFORE THE 
FEDERAL COMMUNICATIONS COMMISSION 
Waserneton, D:C: 20554) ° 


In the Matter of: : 8 i fia 
Amenpuent or Susrarr L, Parr 91, To Avorr | Docket No.14895 
Rores and Reeviations ‘To GovEEN THE ‘ ¢ 
Grant or AUTHORIZATIONS IN TaE BusnNEss 
Rapro Service For Microwave Srattons.To 
Re.ay Texeviston Sianars ro Communtrry 
ANTENNA SyYSTEMs., 


|: Docket No. 15971 
(RM Nos. 636, 672, 
742, 755; and.766) 
Systems, anp Revarep Martens, ; 


Srconp Report anv Orver 
(Adopted March 4, 1966) . 


By rae Commasston: Comausstoner Barrier DIssenTiING AND IssuING 
A STATEMENT; COMMISSIONER COX DISSENTING IN PART AND CON- 
CURRING IN PART AND ISSUING A STATEMENT ; Com™issionrr Lorvin- 
GER CONCURRING IN THE RESULT AND ISSUING A STATEMENT. 
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the Commission initiated an inquiry 
on broader. questions by the 
men! din; e effect of C. 
ty ding (1) th ffect of CATV 
in jependien! stations, 


showing that in 
substantial threa’ 


station Ww: 
TI, the Commission’ pro 
gov CATV entry into such areas. . 
3. Comment and paragraph 50 of part IT.was due at an 
fied for the-remaini portions of . 
ted, would require more engthy consi eration 
notice to affo ity for comment on 
pars. 64, 68). 
h 50 have now 
report and order deals 


TV systems, the 
ted: ( 


substance.or Pp’ 
‘We turn-now toa 
iscussion of the first i aes =. 
5. The threshold jurisdictional question is twofold: (a) Whether 


the Commission has jurisdiction as a matter of law over nonmicrowave 


the CATTV system of more distant signals tn 
located much closer to the 5 
cy comments on pt, Land par, 60 were & 
» res i issued on June 16 and ‘ane 
were extended aly t. 17, 1965. <a 
‘Deen received from the listed in the attached 
‘of foformal comments or letters from members; of 
ced in the docket. 


2 F.C. 2d 


@ue on June 25 and 
these times 


CATV: Sols Yo 


CATV ‘systems’ under the present provisions ‘ofthe Communications 

, Act, and°(&) whether ‘it would be appropriate to exercise any ‘such 
jurisdiction without ‘a legislative enactment on’ the subject. the 
notice we concluded initially, for'the reasons'set forth-in our‘memo- 
randum on jurisdiction attached to'the notice, that CATV: systems are 
engaged in interstate communication by wire to which the peas 
of the Communications Act: are applicable (secs. 2(a) an Rays 47 
ie i 


As) ; wakes to-carry out flies 
e Try ou’ TOVisi 
of the act and ‘to prevent nies of the 


their comments to that case. Second, 
clarifying legislation would be desirable, 


congressional 
me 
will 


1969. ' 
stated that: the Commission 
rules that-we may enact wii 
try until 1966; in other words: ur least after 
is over and it has had the ability to 

Hearings before the Subcommittee on 
of the House Committee on’ Interstate and’ 
H.R..:7715; 89th Cong.,:1st-sess., p. 25.) No: 
has been introduced in the Sendte, and the 89th 
its first session without enacting any legislation on CATV. 
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%. We think it appropriate, therefore, to take up without further 
delay part I and L paraerenh 50 of the rulemaking proceeding. Here 
we note that CATV is arene and expanding.at a very. rapid rate 
(see pars. 31-39, withi e cannot ignore risk of 


t on the the larger.and 
ioe se 8 bi 


development. See paragra 
it is contrary to sound 


Jar. 
their subscribers become accustomed 
. It would.also appear 
to ‘commence 

undergo @ su! i 
uncertainty wo 
franchise applicants. 
authorities as to when 
in some instances that’ actio 
withheld pending our, decision. Th 
ity as possible into the planning pe 
regulation” is regarded by us'as. & “highty. 
report and order in dockets Nos. 14895: and’ 15283, par- 78). Fe 
these considerations, developed, more fully within, we think it our 

nsibility. under the Communications Act to resolve the issues in 
part Land paragraph 50: 


‘4. Jurisdiction as a Matter of Law 


8. While the comments filed in support of present jurisdiction out- 
number those opposed, there appears to ‘be no need to review: the 
substance ‘of the, supporting comments"here. The bulk of the sup- 
porting comments either restate essentially the same matters set forth 
fn the Commission’s memorandum on its jurisdiction and authority 


comments were filed by: National Association of. Broadcasters: Association 

‘elecasters, Inc.; Storer Broadcasting Co. + American: acasting 

ase Broadcasting Co., Inc. ; Wages Industries. Inc. Inc.; Snyder 
Broadca: Co. ; Blac! ‘erde 


Slo) . $ 
on Post Co.5, H Tel 


stion buturectiy, zather than to microwave common carr 
2 F.C.C. 2d- | ear oe 


CATV 68) oT DG 


inoties; attactiment B) or express agreement with that memorandum.* 
ince we believe that the'case for jurisdiction is sufficiently: set‘forth 
' in our memorandum; acopy of which ‘is attached to this document. 
for convenient reference’ (attachment C), we-shall discuss only: ‘the 
ents made in the opposition.comments. OLED eH 

- 9. Lhe comments urging-a want of jurisdiction make three principal 
arguments. It is aueerted: first,- that ‘the :Communications Act‘ con- 
. tams no provision. granting- the Commission authority ‘over. CATV 
Second, it'is:contended that there are speci rovisions'in 
act. which show a, lack eer And, third) it:is urged that 
the Commission itself has repeatedly denied jurisdiction over CATV: 
' systems, that Congress is:aware of and ‘has :acquiesced in this admin- 
istrative ‘interpretation, and that principles of statutory construction 
foreclose the ission from now: claiming jurisdiction. We:shall 
discuss these ‘arguments in order. ) Piartascte 
; -,10: The contention ‘that the Communications-Act’contains no pro- 
vision granting the:Commission authority over CATV: systems takes 

_ issue with the:sufficiency ‘of the statutory base set forth’ inthe Com-~ 
mission’s memorandum: (pp: 2-7). “We there rélied:on‘ ‘the fact that 
section 2(a): states that the “provisions of-this act' shall apply to’all 
, interstate’and’ foreign commmnication by wire or/radio:*! ** andto 
all personsi within the United States in such communication,” 
and conclud t CATV systems are en in “communication 
by wire,” within the meaning of section 3(a), which is interstate in 
nature. With’ respect to the provisions -of:the act to be applied, we 

, Stated that the authority: conferred: by section 803(h): ‘to issue rules 
. establishing the area or zone to-be served by any: station ‘includes the 
power to Beers infringement of the ‘rules:by “any person” : (secs. 
312(b) and 502 of the Coaeniratontions Act), and specifically 'a per- 

, Son subject to the provisions of the'act, and encompasses authority ‘to 
specify by rule the conditions under which the station’s signal may 

, be extended beyond the prescribed service area’ ‘or zone by CATV. 
Moreover, apart from section 303(h), the general ae author- 
ity of the Commission (secs, 4(i) and 803 (£) and @) includes au- 

| thority to take necessary action, not. inconsistent wi e act or law, 
to prevent frustration of section 307(b)iby CATV—an “interstate 

, communication by wire” to‘which the act’s provisions’ are applicable 
; fect: 2(s)-ands a a 

1..It is 


). 

11 that these sections do not suffice.to support juris- 

diction because it is n to find some’ specific: provision. of the 
act expressly conferring jurietiction over the subject matterof CATV. 

_ The authorities cited in our memorandum. p--4-6)..to the effect'that 
our authority does not’ depend on” ihe: reference'to CATV or 
CATV practices in the act * are distinguishedon the ground that they 


Co. does not agree: with the 
TV 


t. Land par. 50, D 4 3 seh 
United States, 319°U-8./190,'218-219; United States v. 
U.S. 192, 203; American ‘ 
: States v. z 

Texas 
of State of New 


2-F.0.C. 24 


Railway Co,.v, M7 . States, 234 0.8. $42; 
: York v. Federat Power Commission, 327 F.2d 893,:897(C.A.D.C.). 
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regulation of n 
amusements, program produ 


ny uses communications 
12. The attempted distincti 
does not fit the situation here. 
of whether the Commission 


use of, i 
fer from most 
in.“rrterstate comnees Poet & OC ONG 
ions are expressly applicable (secs. 2(% a)). 
i i extend television signals, and thus have 
a uniquely onship to the regulatory scheme embodied in 
sections 303 (h) and 307(b). We are not werless :to prevent frus- 
tration of our action under those sections subject to the 
act merely because the iecensing provisions 0: statute are inappli- 
cable to them. Sections 312 (b) and (c) provide for the. issuance of 
a cease and desist order against “any not’ merely any “li- 
censee or permittee”—who has “viol or failed to observe any rule 
n of the Commission authorized in this act * * *.” 
Power Commission v. Pan- 
'S. 498, precludes a con- 
ing power of the Commission 
ion, not inconsistent with 
jon 307(b): and 303(h) 
owever, readily distinguishable. 
was decided m ific p on in the 
Natural Gas Act which 
diction to deal with 


s* * 


—_—— 

@We have not claimed regulate any business which 
impact on broadcasting or communication by wire or 
dictis memoran: the = omnia. clear! . 
levixion receivers in interstate 

7 U.8.C. 303 (8) )- There yay be 
power approprite! extends some 
‘wire or radio. But there is no 
ity here. 7 
commun: 


established a 
“radio. communication” an jon 
B. Dumont Lads, Inc., Vv. Carrot, 184 ¥. 24 153, 
340 U.S. 929. 

‘omamission. nes cited tn the. comments, Amerada Petroleum 
F. 2d 404 (C.A. $), and Pon American Petroleum 
T 2a 694, are similarly inapposite since they in- 

‘statutory exclusion. 


2 F.C.C. 24 


Cary ee 


‘of natural gas” (52 Stat. 821, 15 U.S.C, sec. 717(b)). The court held 
'that the transfer of gas leases ‘fell within the exclusion as to the “pro- 
duction or gathering of natural ‘and hence lay outside the scope 
of the Power Commission’s'reg’ tory powers. “¥n declining to‘find: 
‘authority in the Power Commission’s general rulemaking’ powers, ~ 
ithe court stated that the “power'to do the things ‘appropriate to carry 
‘out the provisions of the act can hardly be taken to rescind @ prohibi- 

. tion ‘against, certain actions” (337 U.S. at 508). By contrast, there'is 
no provision in the Communications Act which specifically’ excludes 
CA‘TV systems from the Commission’s jurisdiction. ‘On the'contra: 
section 2(a) states that the “provisions of this Act shall spply to 
interstate communication’ by wire or radio * * * and to al persons 

within the United States’ in-such communication: *'* *. 
[Emphasis added.]” Moreover, Panhandle has-been. construed’ nar 
wily in a recent case arising under the’ Natural Gas:\Act, which 
‘sustained the Power Commission’s jurisdiction over gas leases for 
resale ‘in interstate commerce. United Gas Improvement Co: ¥ 
ontinental Oil Co., 381 U.S. 392, 403-404. : 8d 
14. The ent that the Communications Act contains language: 
expreaaiy excluding jurisdiction over CATV: is predicated? 

Pp ily on the provisions of section''2(b) and section“214(a) ‘of 

ithe act. Section 2(b) states that’ n in the'act shall-be'construed’ 

ito give the Commission jurisdiction ‘with respect to “intrastate com- 
munication ‘service’ by wire or radio of any carrier” or “any carrier 
engaged im interstate or foreign communication solely h con-) 

‘nection by radio, or by wire and radio, with facilities in an 

adjoining State * * * of another carrier * ***.” Section 214(a)- pro- 


‘vides, in pertinent part, that “no carrier” shall construct or‘operate 
‘a line without a prior certificate from ‘the Commission, provided, 
‘however, that no certificate is required for ‘construction or operation of 
“q line within a single State, unless such line constitutes part’ of an 
interstate line.” It er states: “As used in this section the term’ 
“Jine’ means‘any channel of communication established: by’ the inter- 


rf 


connection of two or more existing channels.” 

15. We are not persuaded that these sections demonstrate a’statutory’ 
denial of jurisdiction over CATV: systems. ‘In ‘the first: place, ‘both: 
sections by their terms apply fo “carriers” and ‘we have ‘repeatedly 
ruled that CATV systems are not “carriers” with the meaning of 
section 3(h) of the act. Frontier Broadcasting Co., 24 F-C-C.-251; 
GATV and: TV: Repeater Services, 26. ¥.C:C. 403, 427-28; WSTYV,,, 
Ine. v. Fortnightly. Corp.,.23 Pike & Fischer, R.R. 184; Philadelphia: 
Television Broadcasting Co., et al.. FOC 65-702: (Aug. 2, 1965). Nor: 
are television stations “carriers” under section 3(h).. Moreover, even: 
if-CATV. systems were to, be deemed. carriers, their operations ‘are 
interstate in~ nature'.since ‘they are carrying: interstate television 
signals. A common carrier carrying television signals does ‘not fall: 
‘within the exemption in’ section 2(b) (1) ‘because its physical facilities 
are located: in only one State; it““performs an: interstate communica- 
tions service.” Idaho Microwave, Inc. v. Federal Communications 
Commission, 352 F: 2a. 729 (C-AD.C.) 5: Ward.v. Northern. Ohio Tele- 
phone Co:, 800 F.:2a'816 (C.A. 6), cert: den. 371 U.S..8205 Pacific 
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ios, Inc. 4 Pike & Fischer, RR. 145; and cf. California 
Interstate Tele i Communications Commission, 
328 F. 2d 816 (C-AD.C.).? See also, United States v. American Tele- 
phone and Ti ih Co., 57 F. Supp. 451, 454 (S.D.N.Y.), aff'd 
curiam, sub nom. Hotel Astor v. nited. States, 325 U.S. 837. By 
the same token a CATV system, if it were a carrier, would constitute 
Beh of an interstate line” for i ad ane of section, 214(a), even 
ough its facilities were located within a single State. : 

16. The most i 
the assertion that 
jurisdiction over CATV systems and 
those disclaimers. (see par. 28 of the 

laced on the principle of. statutory. constructi 

longstanding administrative interpretation is entitled to great weight, 
particularly where Congress is aware of the administrative determi- 
nation and has mupenquenny amended the statute without changing 
the applicable section.*° atever the force of this principle in other 
circumstances, we do not think that it is dispositive of the legal 
question of our jurisdiction here. ; 

17. Initially, it bears noting that some of the precedents cited as 
establishing a consistent contrary position primarily concerned mat- 
ters upon which we do not rely as.a basis for jurisdiction. We have 
consistently held that CATV systems are not common carriers within 
the meaning of section 3(h), and hence do not come within the pro- 
visions of title II applicable to carriers. Frontier Broadcasting Com- 
pany, 94 F.C.C. 251; CATV and TV. ter Services, 26 F.C.C. 403, 
427-498; WSTV, Inc. v. Fortnightly Corp., 23 Pike & Fischer, RR. 
184. But we have not proposed to depart from this ruling, which has 


been reaffirmed since the issuance of the notice herein. hiladelphia 
Television -Broadcasters Co., et al. v. Rollins Broadcasting, Inc 
docket No. 15926 (FCC 65-702, Aug. 2, 1965) now nding on ap 
(case No. 19577, C-A-D.C.). Nor have we depa: from our earlier 
snes that CATVs are not engaged in “broadcasting” within the 
meaning of section a) and are not encompassed within section 


325(a). CATV and Repeater Services, 26 F.C.C. 403, 428-430. 
Tn areas closer to the claimed basis for jurisdiction, the precedents do 
not reflect 2 consistent contrary position. Thus, while we initially 


torowave was carrying the signal of a television station 
cance. In 


Telep ., 3 F.C.C. 
Mortgage Co., 289 U.S. 2 
between the netwo: 
terstate chain of communication. Ward, supra, 
300 F. 2d at 8: 


Cases ct 369 U.S. 672, 
.; United Sta ie Salt Co., 350 U.S. 382, 396-397 Norwepian Nitrogen e- 
288 U.S. 294, 315; Luckenbdaci States, U.S. 


is not clear. 
‘ATV and TV 


Repeater Services “us 03, th gave 
of the various legislative ‘proposals on CATV submitted by the Co: 
enacted no legislation. Moreover, bills introduced in subsequent Ci 
r, Congress also took'no action after being apprised of the 
mM in. 29th FCC ual 1963. 


Carter 
initial conclusion as to ju! 
ittee of the Hou: 
report issued in the 
dered or introduced in the Senate. 


2 FCC, 2d 
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disclaimed jurisdiction to deny. a common carrier microwave au- 

thorization to relay television signals to'CATV (Intermoun- 

tain Microwave,’ 94 ¥.C.C. 54; CATV and Repeater Services,’ 

26 F.C.C. 403, 431-433), this ruling was later reversed in our Carter 

: Mountain decision, 82° F.C.C. 459; Sirens was sustained ‘on judicial 
review. Carter Mountain Transmission Atelier ot & v. Federal: Commumi- 

cations Commission, 821 F.2d 359, 65 ea we Rene ee 

951. In CATV and TV Repeater 8. e disclaim: 

. power, under section 303 (2), (b); ASP (8) @), (o. @)ca arid: and (1), to “regula 
any and all enterprises w: ected with ‘one’of the 
many aspects of Edler femn K98 F.C. at at 499) —a power which 

| is not claimed here. However; we assumed (without deci that 
CATVs are within the scope of section 3(a), (26 F.C.C, at >and 
also found it unnecessary to pass on the question of our, authority to 

them directly be see of ieee effect on: broadcasting (26 

FCC. at 431). fecal we have not previously ruled on the 

one of io ‘section 303(h) encompasses authority:to regulate 


: 18. More important, even if our’ past rulings i in_this troublesome 
: area, had been consistent, we'are not estopped from correcti @ ruling. 
of law. which appears poe dearty. prone Carter ence 


TANsMission ommumications ‘omission, 321. 
, 24.359, 364 CABO) ), cert. den. 375 U.S. 9513 ship Paolo Go. ; 
v: Wisconsin, 347 US. ie (United eed Ts ement Co. Ve Con- 


court of ap ee otf on re 
gees vale 381 U.S: Ne aDe aoe oe 
%, CAB v. ederal Power. Romeneeien,, 287. ¥ x 
19. As indicated in the: notice ‘( enofice (nak 26), 7our -ehuyiaickton ex 
 Nommicrowaye CATV er. the present; provisions = me 
Communications Act: is hurled a subject to reasonable difference of © 
| epiny ion.” _ However, the arguments discussed above do not persuade us 
t Jurisdiction is ,,and-no other bar to. jurisdiction has been 
brought to our attention., After careful consideration of all'the, com- 
ments we are convinced that the case for present, jurisdiction is a 
strong one, Accordingly, for the'reasons set forth above and -in our 
memorandum as to furbiliction (app. C); ‘we conélude that CATV 
Systems are engaged in intersta te communication by wire to which the 
B gee also, ¢ Catdeck v.' Travellers Ins.'00., 370 U8. 114, 127, footnote 15 Automobile 014d 


Mich Commissioner, 353 U.S, 1: 183; Assoolation. 0; Clerical .E uponlences\y- 
yp RE yy & 88. Olerke, 85 F. eta (GA. 7)~ ’ i, Sy 
2 BCC. 24 
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provisions of the Communications Act are appbeabe, (secs. 2(a) and 
3(a), 47 U.S.C. 152(a) and 153(a)). “We further. conclude that our 
‘statutory powers, particularly under section 4(i), 303 (£), (g), (bh), 

necessary and reasonable 
f sections. 1, 307(b), and 


he rules proposed 
our legal authority. 


B. Assertion of Jurisdiction 


20. We turn now to the further question of whether jurisdiction 
over nonmicrowave CATV shouldbe exercised at this time. Most 
of the comments in support of {aac favored an immediate -ex- 
tension of the carriage and nonduplication requirements to nonmicro- 
wave CATV systems, and the adoption of an interim policy either 
along the lines proposed in paragraph 50 of the notice or of. broader 
scope. However, some of the supporting comments and many of the 
opposition comments took the position that we should not exercise 
jurisdiction, even if present, until Congress has I islated on the sub- 
ject. It-is urged that this would peorne Bees policy guidelines 
and avoid protracted litigation on the jurisdictional issue. : 


21. We stated in the notice (par. 31) that we would “welcome (7) 
a@ congressional guidance as to policy, and (%) congressi nal clarifica- 
tion of our authority, which would lay the troublesome Be ein 


question at rest.” In this re we stress again the desirability in 
our view of congressional ‘guidance in this important area. “But thus 
far the congressional guidance or clarification has not been forthcom- 
ing; and in the present circumstances, our’ decision cannot: properly 
turn on a desire to.avoid litigation or on the hope of obtaining | policy 
grins in - CATV fe. a Cont has not been “left at 
a as to the criterion to owing in ‘orming our statutory 
‘dunes in the d ic communications Feld. National Broadcasting 
Co.v. United States, 319 U.S. 190, 219-220. - The public interest touch- 
stone. provided by Congress a ‘orded a sufficient standard for our 
decision to adopt the carriage and nonduplication requirements for 
microwave-served CATV systems in the first report. and order ‘in 
dockets Nos. 14895 and 15233. Since the “considerations underlying 
our conclusion that this is necessary in the public interest to avoi 
unreasonable ie pentbs disadvan and prejudicial effect on exist- 
ing and potentia television ‘broadcast service apply ually” to 
nonmicrowave CATV systems (notice, par. 27), there is likewise 2 
sufficient prreaass for ee eal Sal sed gs her 
respect to the pa pro} is similarly dicta‘ y the 
apetes interest in the at and more effective use of radio” (sec. 
). 
29° Most of the comments agree that, apart from the basis for 
jurisdiction, there is no igni ¢ difference between microwave and 
nonmicrowave systems. However, National. Community Television 
Association, Inc. (NCTA), asserts that there is no basis for assuming 
2 FCC. 24 


*. ‘we concluded that 
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they are alike. It points to no factual distinction. ‘Rather; NCTA 
.Tenews its contentions in dockets Nos. 14895 and 15233 that;no ade- 
quate factfinding inquiry has been conducted, and claims further.that 
adverse impact not been established and cannot support'an as- 
sertion of jurisdiction. In this connection, NCTA has appended to 
its,comments the materia] it submitted before the House subcommittee 
in hearings on HR. 7715. It urges particularly that: the'15 days 
before and after nonduplication. period is unjustified,’ and has\no 
reasonable relationship to the showing of nonnetwork ° ras SaaS 
NCTA’s staff has undertaken a study to test the validity of the Com- 
mission’s semple week network study (first reports pars.: 104-109); 
and has found that the data, developed by the Commission ‘supports 
its conclusion that delayed programing occurs:most frequently among 
affiliates in the mountain time zone, and there in one-‘and two-station 
markets. NCTA claims that its study of 38-mountain time zone’sta- 
tions with CATV penetration shows no adverse consequences (NCTA 
: pe paiaat her A).- It points in addition to specific examples ‘of 
| small market stations which have allegedly i i ion and 
maintained: the same or a higher: network: hourly: rate .since 1960, 
despite substantial CATV. penetration: of their service areas-(NCTA. 
comments, exhibitsA andB). pd le cael eon 
23. While the inferences NCTA draws from its studies.are sharply ~ 
criticized in the reply-comments of Association.of Maximum. Service 
| Telecasters’(:Aj ), we do not think: it-necessary or: useful: to set 
: forth the contentions of each or to discuss their dispute as to individual 
, Situations. -The, NCTA appendixes do. not. differentiate between 
, microwave and: :nonmicrowave CATV 3; on, their face they 


of our 


24. 'In the first ee order in ets’ Nos. ‘14895: and ‘152338, 


ATV serves the public interest. when. it. provides 

program choices not locally available off theair and acts:as:a:supple- 

_ Inent rather than a substitute for off-the-air television service, explain- 
* © * Because of the prohibitive cost if 

‘ built-up areas, CATV systems 
vision” broadcast 


The 
ligation is to make television’ service: available, . 
so far as possible, to a people of the United States on a fair, efficient, and 


| * 933 We have decided, for the reasons set forth in pars, 47-55 below, to delete the provision 
for nonduplication 15 days before and after the local broadcast and to substitute a-require- 
ment for nonduplication gniy on the same dcast. Thus, our resolution 
of this matter affords NCTA substantially 

2 F.C. 24. 
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equitable basis (secs. 1 and 307(b) of the Communications Act). -This 
obligation is not met by primary reliance on a service which, technically, 
cannot be made available to many people and which, practically, will not - 
be available to many others. Nor would it be compatible with: our respon 
sibilities to permit persons willing and able to:pay for additional service 
to obtain it at the expense of those dependent on the growth: of television 
proadcast facilities for an adequate choice of services. 

95. Our determination to. adopt. the carriage and nonduplication 
requirements: rested on two basic grounds: (1) ‘That failure to carry 
local stations and duplication of their programs are unfair.competitive 
Racor, which. are inconsistent. with the -supplementary role of 

TV (pars. 49-57, 76), and ire these requi ts were nec- 

to ameliorate. the risk ‘ the burgeoning ‘CATV industry 

would have. a future adverse impact, on. television broadcast service, 
both existing and potential’ (pars, 58-75, 77). eal $oeetes 

96. With respect to the: first -ground, we found, that the CATV: sys- 
tem which fails to carry-the local station on its system has in:practical 
effect. cut off the station from: access to CATV subscribers (par..51). 
Westated (par. 57),: : hres see 

\As a competitive practice, ‘the’ failure or refusal dy a CATV system 
the signal of 2 local station is , inconsistent 


with the concept of CATV: as.a supplemen! 
vanreasonable restriction, upon the local 


of We further pointed out that CATV, though distributing the 


programs of the television broadcast service, stands outside its normal 


6: zp the a0 le ex; 
bargained in the program 
rograming via the signals of distant 

2-56)... We summarized, our conclusion that this was 
inconsistent lementary. role as follows 


pr 
tion.” 


. -dasic 
broadcasting is the same- i 
Nor do we consider the dupli 
consistent with CATV’s ria 
ever the ultimate impact 
tion of competing stations, 


2 F.C.C., 2d 


| tiv 
‘do 
as 


} 


. comments is,not directed to the above, cru 


: (pars. 65-69). We further found reason to. 


Na Mp: SY SARC SS IBF 


ropriate 
ive of theo 5 ic 


sass at han: ae 
operate.to luce 
‘par./68).° gy oases . 
ecting the;nature of CATV | 


‘offerings, di of 
' penetration: achieved, we also found it plain that. CAT} ead have : 
: g substantial negative effect upon station revenues andaudiences.even 


though we lack the tools:to. measure precisely; the degree ofiimpact 
eve, 

was likely to be “more, serious. in. the, future than has been. in, the 

Pore par. 69), and stressed: our concern: with the: effect: of explosive 

‘ATY growth in @ critical period for UHF, development. (pars: 71-: 

42). In.sum, the.Commission’s judgment on, this ground was.based 


very largely, not, upon the past, but upon, the trends which. were, al- 
‘y 


evident and. whose dimensions called, for. action now’ to assure 

the public interest in the future.  : ot TREO urna crag ean Oe f 
29. The additional ‘showing-made. in the eappendizes tothe NCTA 

‘ considerations. concern- 

ing the trends in the CATV. or UHF fields. ~ Instead; it. focuses, upon. 


i certain situations which, it claims, establish that, CAT, has no:ad- 
' verse impect ape ielevision bophdcaaiae: But, each ofits examples 
“Gg sharply disputed by.AMST, which pomts to significant impact in ; 
“some cases. or sets forth other fartcanttot the, improvement, in: the 


situation of the television station. in the face of CATY,-competition. 
For example; AMST notes that several stations whose network hourly 


rate has not declined since 1960 were already at or near the minimum’ 
tate for, the network, involved: (AMST ireply comments; pp: 27-28, 


‘attachment, Az pp. 10-14). It ‘attributes: whatever : success’ station 


WLUC-TV,- Marquette, Mich.,. has enjoyed. in recent ‘years to new 

munciegretteats beginning “In 1960 and states:that the station has suffered 

a decline:in average quarterly hour audience while local revenues: haye 
a iS 92.00/24 


the impact: 
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AMST reply commen: : 
, ange in ownership in Sey * of ‘a st 
cial investmen: “extended its hours. of operation, um- 
ing, ma through 


proved its doubled its service area a 
substantial power increase. (AMST reply. comments, pp- 31-32, 
attachment J yp. 15-16. 
30. It wo we thi 
of those situations. For 
the significance of C 
it bi pata a psi 
would not aifo! r 
the explosive growth an 
sible impact upon television bi ing in the future. 
that aspect, events since the issuance of the first report reinforce the 
jndguet made by us upon the basis of the above-mentioned trends 
in the industry. For, as the comments in this p! ing show, with- 
out dispute in this respect, the trends described in ‘parsers yh: 65. of 
the first report have become even more pronounced. We chal briefly 
review those trends in light of their importance 
31. In the first report we relied on i i 
which were based on data compiled in 1964.* 
stated (p. 2) that there were approximately 
myer uae 12 million TV homes. reply: comments 
of , filed on Se’ ‘contain the following estimates 
as of mid-1965 ( ] 
Economic Associates, Inc., 
Television Factbook (No. 35) 
Communities with operating CATVs_-—----------------< == 1,7 
Communities with CATVs franchised (but not yet operating) -—-. 758 
Communities with CATV applications : 
the rapidly 
by licensees 


ing. 


stem in 1964 d 


pacity. 
lowing table showi 
CATV systems for which it was ab) 
filed in dockets Nos. 14895 and 15233.and the 
ic Analysis 


2 F.C.C. 24 


1.38 Capacity, in number ofctiamnets Gncinding FM)'* se 


| ade3 4 | 5 [ey -a 51. 8.) 90) 24D 


— 


subsequent to Gate: imitations of the source data xiske it impossible, 
ons Sr maast of thoes aystatis. ‘ be ae a ep of 


areas ‘where 
UHF stations were operating, authorized, or applied for as of July'8; 
1965, and: indicate the extent of colocated CATV activity (amet 
comments, attachment C, table 2).*.' The results.are summarized: by 
AMST as follows (commetits, p: 59) : Borat coic oe Batten cet 
‘here are 237 UBF stations and 93 educational stations either, operating or. 
outstanding co: 


ion perinits or for which applications are pending 
in' communities or areas with a ‘population: of/over “112 
million. The tan areas with: CATV 
pending, or applied for account for at least; 85 million people. At least 145 
communities or tan areas with UBF 


or metropolitan areas where there are already operating CATV systems; at 
least 67 have CATV systems franchised but not operating, and at least 9S 


$4, The situation in-central Ilinoisis described: b Midwest Tele- 
vision; Inc: (Midwest), licensee of VHF station WCLA, Champai 


Ti.; WMB 

UHF station in Springfi 

re peor in virtually all of the major communities served by 
ding Cham i 


ing, under construction, or 
communities have a total population of 464,500—nearly one-hglf:of 


—— 
% According to AMST, table 2 1s Ibnited to the central CoMMOENGY Cleewhare wiznin, the 
where there is UHF' activity, and. does not include: CATV, activity. elsewhere within the 
service area of a station located in the communi or metropolitan area. Fonte! |i 
39 Midwest is also the licensee of KFMB, San , Calif. pans rath i 
2 Champaign has.one VHF and one UBF’ sta ‘and ia also the location of a UHF 
translator of a Decatur UHF station. i" hes : eat es Ree 
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the total population within WCIA’s le B service area. Within 
the grade B service areas of WMBD-TV, Peoria, and of W71AE, Mid- 
west’s La Salle translator, CATV is at various stages—from franchise 
ates to actual operation—in at least five communities, including 

eoria itself (which has three operating VHF stations and a vacant 
UHEF commercial assignment). The total urban population of these 
five communities is 221,294—between one-third and one-half of the 
total population in the grade B service areas of WMBD-TV and the 
La Salle translator. In Springfield (which has one operating UHF 
station and a | aacege pending for two new UHF stations), appli- 
cations for CATV franchises are under active consideration in Sprin 
field and another community located in the grade B contour o bo’ 
proposed UHF stations. e total urban population of these 2 
cities is ag Ape cubes oped one-half of the total population within 
the grade B contour of Midwest’s pro new station. Mid- 
west states that the i ae for CATV in Springfield, Peoria, Cham- 
paign, and Urbana have all been announced since April 23, 1965, and 

at at least eight new CATV operators filed applications for local 
franchises in central Illinois during the first 2 weeks of Jak 

35. A description of CATV growth in the Rio Grande alley of 
Texas is given by Mobile Video Tapes, Inc., the licensee of KRVG-TV 
in Weslaco-Harli , Tex. According to Mobile Video Tapes, Wes- 
laco has a 1960 census population of 15,649 and the population of the 
Harlingen-San Benito urbanized area is 61,658. It states that J. 
Walter Thompson Co. (Population and Its Distribution, The United 
States Markets, 8th ed., 1961), lists the Brownsville-Harlingen-San 
Benito market (which includes Weslaco) as a class “CO” market, the 


143d market in the United States, with a a re of only 151,098. 


The ARB total net iba circulation of GV, as of March 1964, 
was only 75,100 homes. CATV franchises have been granted in five 
towns within its service area and other CATV systems are pro) x 
The communities with CATV franchises, their ulations, and the 
grade of KRVG coverage are given by Mobile Video Tapes as follows: 


ERGV coverago 


Grade A. 
City Grade. 
Grade A. 


Grade B. 
City Grade. 


Mobile Video Tapes points out that this “constitutes the heart of the 
market—S4.4 percent of the population shown by J. Walter Thompson 
for the entire Brownsville-Harlingen-San Benito market.” 

36. It appears, moreover, that there is si gnificant CATV activity in 
the vicinity of fairly large cities with fs le channel assignments. 
The AMST comments (attachment C, tables TA, B, and C)*# tabulate 
the CATV systems in operation, franchised or applied for within the 


= Corrections to these tables were supplied in an “addendum” to the AMST comments 
submitted on Aug. 12, 1965. 
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. grade A and B contours of existing or potential VHF and UHF 
stations in 11 areas “believed to be centers of considerable CATV 
. ‘activity’ ”: Bakersfield and Sacramento, Calif.; Orlando and St. Pe- 
tersburg, Fla.; Rockford, Ill.; Evansville and Indianapolis, Ind.; 
: Rochester and Utica, N.Y.; and Columbus and Dayton, Ohio. The ex- 
tent of CATV penetration is detailed in tables IA, B,and C. All three 
ive separate for grade A and le B contours, for VHF and 
CHF respectively. Table IA shows the penetration in terms of num- 
ber of a ce in which CATV franchises have been granted or applied 
for. Table IB gives the equivalent data in terms of potential CATV 
- households #* compared with the total number of households within 
broadcast contours. Table IC converts the data in IB to percentages 
of total number of households within the broadcast contours. ; 
37. The ace shows that in these 11 areas thereare roman 
: 280 places in which a CATV system was operating, franchised, or pro- 
posed (as of July 8, 1965) within the e B contours of existing or 
: potential VHF and UHF stations located in the central community of 
' each of the 11 markets. These 230 places contain nearly 1,900,000 
: households. In Bakersfield, Calif., an all DHF market, almost two- 
: thirds of oo pase agree psc is already oe : shad ape 
systems. tica, N.Y., the re is 44 percent. a! ly sub- 
: mitted or pro applications result in franchises, a UHF station 
in Columbus, Ohio, would have CATVs potentially Soe Pr for 60 
percent of its market and a VHF station for more than half. Existin 
: and pending CATVs in the Indianapolis area involve half the VHF 
: market and about three-fifths of the UHF market. In Sacramento, 
. the CATV potential comes to over 40 percent of the UHF market and 
nearly half the VHF. 
’ 38. There is also pp ah CATV activity within major cities. 
Our attention has been called to the asserted intent of CATV interests 
: to wire up “almost all American cities—small and large” and 85 per- 
cent of television sets—40 million homes. The mber 1965 
issue of Television Magazine (vol. 22, No. 12) states that franchise 
ap ications have been filed in San cisco, Seattle, Pittsburgh. 
timore, Fresno, Columbus, Tucson, Birmingham, Providence, an 


: Sacramento. Two of the Sasoentng pee in this proceeding are 
1 


=p licants for CATV franchises in adelphia. The comments of 
' Columbia Broadcasting System (CBS) refer to applications for 
' CATV franchises in Albany and Syracuse, N.Y.; Galveston, Tex.; and 
the grant of a CATV franchise in Wilmington, Del. D.H. Overmyer, 
permittee of new UHF station WDHO-TV in Toledo, Ohio, comments 
that local authorities have granted a CATV franchise for that cit; 
since the issuance of the joint notice herein. Toledo has two var 
stations, 2 UHF educational station, and—according to Storer Broad- 
casting Co., receives the signals of four Detroit-Windsor VHF stations, 
' off the air and without reception difficulty. Telerama, Inc., an appli- 
cant for a CATV franchise in Cleveland, has filed comments esc ine 


‘ ™ The tables use potential. rather than actual audience, Le., the total number of house- 

' moles Vighin the broadcast contour, and the total number of households in the community 
e a 

' *® Address by Milton J. Schapp, “CATV—Past, Present, Future,” Dec. 8, 1964, reprinted 
in Television Digest special supplement, vol. 4, No. 50, Dec. 14, 1964, p. 1. 
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its proposed cable: operation. for. that. city, which has three VHF sta- 
tions, 2 UHF educational ‘station, and. applications pending for two 
new UHF facilities? Taft Broadcasting Co., ina June 1965 petition 
to deny a microwave application (file No. 6226-C1—-P-65) to. brin; the 
three New York independent stations to CATV systems in the Wilkes- 
Barre-Scranton area of Pennsylvania, states that in the last, 6 months 
90 franchise applications have been filedin 54 communities in Lacka- 

Counties. The Scranton-Wilkes-Barre area i$ 

full network services. 


submitted by Midwest 
in San Diego, Calif. 


te 


eight systems are not yet.o 

operations onmineey: 

not use microwave, Carry 

cial VHF stations and carry. 

duplication protection... Midwest.has been unable to obtain the current 
subscriber count,’estimated at approximately 10,000 homes: in Febru- 


ary 1965.%° However, its engimee eee recently counted 


drops in a part of San Diego where had, been available for 
only.3 months. Of the 159 homes in that.area,, 58 were wired. for, 


t, “is an area, where, all. three 


effect CATV operations ‘of 
local network-afiliated 


Canadian stations.on a full-time 
signals of network 


sta’ tes that signals are the. Cleve- 
land area by common carrier facilities, “theo Telerama may avail itself of the accessibility 
Since. Telerama submitted its comments, Cleveland has granted: 


TA. MB-TV is 2 CBS affiliate, KOGO (San Diego) 1s an NBC affiliate, 
Tijuana, Mexico, just a few miles from San Diego), 


ABC affiliate. 
*San Diego Telecasters, Inc., permittee of UHF station KAAR-TV in San Diego, estl 
mated as of Aug. 25, 1965, test Phere are “more than 15,000 sets now served by cabie.” 
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interviewed .in two different. areas: and only, 62 
subscribers. Duting the.hour from 9 p.m. to 
‘Wednesday, when each program t by ea eS 
area stations was simultaneously duplicated on CATV by Los 
stations, /93 percent: of the nonsubscribers saw them. on, local stations 
whereas only’ 77 percent: of the -cable subscribers did s0-(pp. 9-10). 
' Of the cable’subscribers, 49 pekcentt rep orteg chee ey viewed 4 San 
Diego channel most; 55 percent a Los es channel. Of 
‘the nonsubscribers in two. separate areas, San..Diego. stations /were 
named by 108 and 94 percent, pia secret tr ‘Los Angeles stations 
‘ were named’ by only 5 and 11 percent '(id-; p.'25).7%-<: ‘ 
41. With to nonnetwork viewers, Midwest states that 25 per- 
cent of the CATV subscribers named a Los Angelesindependent 
| station as the channel they. viewed most.and oaly, 2 and: 2 percent, 
_ respectively, of the-two;groups of nonsubscribers did so. - More than 
om 56 percent, of the CAT Y subasuibers {as Compare ott aren 
Bere aes Ricmeiegevetnse plant IF ) Dasa the 3 iod 
| OF ° Stations most ‘viewed. (1 , 
5 pam. to 6-p.m., Monday, throngh Body, there ‘was no Qnplication 
by any Los les station. ‘of programs broadcast in San Diego and 
the cable: subscriber could’ watch ‘any one of 10: different. programs. 
‘Among nonsubscribers interviewed, 95 percent of those who watched 
: television Saige ae Te watched one of the San Diego stations, 
Among ees su wie bers the Los les SG oe 52 
percent and the S stations 48 percent. (1 . 26-27). 
| “ 42.Moreover, appended to the comments.of oS y ia, Broadcast, 
ing ‘System (CBS 


' providing the ‘service of the three networks (plus some metropolitan : _ 


total more than 100 percent because some multiple 
it as CBS asserts. 
te’s network rate card is aff adver- 

orders those stations which show 


answers were given. 
It states ( com- 
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area apartment-house dwellers), an estimated 6-8 million TV homes. 
However, the study recognizes (p. 14) that CATV “systems are clearly 
moving closer to transmitting points” and states further (pp. 16-17) : 


community antenna 
about thus far and, 
CATV territory.” 


we can see no point in cond 

respect to nonmicrowave C. ) eae 
extensive studies conducted by Dr. Fisher, Dr. Seiden, an 
conjunction with dockets Nos. 14895 and 15233,” and further studies 
of CBS and AMST in his procecding: , all concerned nonmicrowave 
as well as microwave CA’ areas Studies of this nature are out 
of date almost before we have time to consider them. Moreover, 
they are of limited value. since they cannot measure some of the most 


important factors we are bound to consider. These include the cumu- 
lative future effect of greater penetration by CATV systems fran- 
chised or applied for but not yet in B eegoee the degree of success 
to be achieved by CATV systems in big cities or other well- 
areas, and the effect of the burgeoning CATV activity—if left unregu- 
lated—on the decisions of potential applicants and existing licensees 
as to whether to inaugurate or improve service.” 

45. What we said in the first repett and order in rejecting NCTA’s 
argument that regulatory action should not be taken in the absence of 
a showing that stations have ceased operation, or are about to cease 
operation, applies with equal force to its renewal of that argument 
here. Wo stated (par. 77) : 


» See, e.g. 
and R 49 
» The 


city to keep gro’ 
les, and thus to have a cu: 
7). New systems will continue 
it be important that the 
be ameliorated to- 


tant B bapec of 
par. 150. e carriage ani 
they are our best Judgment 
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NCTA’s argument. that CATV has not yet caused any widespread demise 
of existing stations misses the point. As we have pointed out above, it 
would be clearly contrary to the public interest to defer action until a seri- 


has already been done, if not too late, is certainly much more 
difficult. Further, it is difficult, if not impossible, to attempt to delineate 
with any precision a factor such as discouragement of entry of potential 
broadcasters because of CATV competition.. In short, we must plan now 
for the healthy coexistence of CATV and local stations and safeguard the 
public from future injury. Circumstances have changed since our 1959 
report and order, and the likelihood or probability of adverse impact upon 
potential and existing service has become too substantial’to be dismissed. If 
studies are in conflict and present a close question as‘to the precise extent 
of the impact, it-is not close as to how this uncertainty should be resolved. 
This is one of those situations-in which the public interest requires that 
conditions conducive. to the sound future of television, “be assured rather 
than left uncertain.”' United States v. Detroit Navigation Co.,'326'U:S.’ 238, 
241. This is particularly so, where we have:two modes: of ‘service, one of 
which is almost completely dependent on the other for its;product. .In such 
circumstances, uncertainties sh should be. resolved in fayor of insuring the 
healthy growth and maintenance of the basic service. Y 
46. In sum, we have concluded in the first report, and, order in 
‘dockets Nos. 14895 and 15233 that the public interest requires that 
‘CATV systems carry local stations withsot duplication for a.reason- 
able period, in eeiat to avoid unfair competitive disadvantage to and 
rejudicial effect.on existing and, potential broadcast, service., , We 
ve concluded herein that we have Fathority under, the present, provi- 
‘sions of the Communications Act.to extend these requirements to sar 
marowars systems., In view of the rapid surge in. CATV bhge 
this proceeding was we think that our statutory obli; 
‘hons-require sts for act, ow. in ne areas, We; have) Drop 
will end the present, unwarranted distinction between microwave at : 
nocinber Owais systems, and will enable us to make the rules effective 
before operations, are commenced ;by,.2, large. number -of: CATV 
proposals presently in the: franchise fi RC SE “nig 


: Substantive Provisions ees ihe Fler, 


i, at 1 GAA epee, a seal st 
48), and here again emphasize, have arisen in reper public 4 
and. demand for improved. television. service and’ perform. val ee : 
public services in this CATV (like other auxiliary tele 

sion services) makes ae the provision of ‘a variety of wore 
choices, particularly network services, to many persons 
in. areas with no local pico and in: one-. and, uo epation, markets. 
CATY systems also afford.a means of ‘providing nonnéetwork commer- 
cial.and educational services to many persons in areas with insufficient 
population to support local broadcast.outlets of this ’ nature... CATV 
systems make important contributions by Providing, g0¢ ee aality 
reception of color Js and improving reception, of local 

areas within the predicted contours of local stations where 0! sft the air 
reception is inferior or precluded because of terrain, manmade struc- 
tures, or. other factors...We do. not intend to deprive the public of 
these important benefits or to restrict the enriched programing selec- 


2’ F.C.0.' 24", 
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tion which CATV makes available. Rather, our goal here is to inte- 
the CATV service into the national television structure In sach & 
imum television service to all people of the 

e act), both those who are cable 


CATV within full: devel- 
ions will apply ry to all 
icenses and 


‘ed sys- 
tems, and have made some rules will be 
revised to reflect: the new rules 

49. In brief, under the new rule 
grade B contours 
in order of priority of signal grade. A CAT 
i request, to ‘avoid duplication of the programs 
oneearried on the system during the same da: 
are broadcast by the Jocal stati i 
protection, as under the existi will 


jon pro! Le crea 
ed ’in' black ion’ and 
distant 


stations 

rules, or from 

are adopting procedures to. 
‘Commission ‘will 


70 nue to give fall effect to’ private 

between CATV operators and | television stations whic provide 
for a different type or degree of protection for the focal station than 
‘do the Commission’s rules.”. ee * 


minor respects disc ap 
the new nonduphication: rules 
be afforded has been reduced from 
single day of the local 
nonduplication require- 
will ‘be those CATV 
an apartmen: 


a} t-house master antenna. 

not avoid the’ necessity for evidentiary for the im- 

ane signals into (pt. 11, below), such agree- 
im our decision. 
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ment -has been ‘added as‘to color programs not carried in color by 
local stations.’ ‘We shall discuss the nonduplication changes. first 
because they are ofa major nature. 
1. The:nonduplication. provisions |... - 
51. Modification of the nonduplication period. —Nonduplication at 

; the same time.that ‘a local broadcast is being: carried.on the cable is 
clearly called for in the public interest; for the reasons discussed. above 

: and in’ the first report. Simultaneous nonduplication protects. the - 
bulk ‘of the popular network programing of most network affiliates 
and does not affect the:time that such programing is available to the 

' CATV: subscriber. In the first report we further determined:.that 
some’ measure of protection -beyond’ simultaneous nonduplication 
would also-serve the :public, interest on..a number of: grounds. We 
shall not repeat; heré the reasons'set forth in the first .report’for that. . 

, determination or for the further judgment that a 15-day. before-and- 


after period:was appropriates: /) 02:5 . : 

~n QD." Shaccationslahebsionin ju t and haye decided to 
strikes different balance in: light ofthe 

systems and will 
public. ; The sys- 
io first time consti- 
«:/An,; addition, to; all.non- 
;mumber of. microwave 


in; this 
of the 


_ viewing habits of the. public 
to'preserve,to the extent, practi 
CA nationwi 


125, first re 
the CA' audienco,that same Gagy.anid tative 
, that. same evening. While 
, I any pores le‘change ‘in viewing time on the 
: pertinent day, this revision clearly minimizes any disruptive effect on ~ 
2 F.C.C. 2a 
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nonduplicati 
between broad 


receive service in accordance with the rules. It would 


existing eae on a same-day non- 
day nonduplication effective only as 
number of countervailing arguments. 
c beige there is disruptive effect to 
iber may not be able to view pro- 
from distant stations at the times specified in his TV guide 
(and: may be unable to view them at the later date presented by the 
of reasons). It is our understanding 
althoug: 


by i all systems, and to sa: rd 

the public interest in the Rr i instance warranting different 

pS roicbema pursuant to the ad hoc procedures discussed in paragraph 
ow. 

55. We also considered the question of retaining the 15-day before- 

and-after nonduplication provision for nonnetwork programing. 

But, as we have: previo’ recognized, and indeed stress in this 


; the adoption of 4 


this: respect. 
below.** 
‘As a general 
the Congress ‘ 
cast concept of section’ 325(2) to CATV. Tt may be that regulation 
of this na ‘would prove a referable and more effective means of 
achieving fair recognition ‘of the exclusivi contracts of the-program 
marketplace. Here ages we consider -requests seeking more 
extensive protection of nonnetwork programing on an ad hoc asis to 


™ With “same day” nonduplication affording substantial protection to the most popu- 
lar network programing, most network affiliated stations should be viable- . 


2 F.C. 2d 


CATV 749 


: insure that the public interest is not peseciced in the unusual situation 
(although, as stated, we are unaware of any instance where the 15-day 
period afforded effective relief in this respect). 2 
'  56.-While conflicting considerations are presented, we believe that 
, our resolution constitutes a fair compromise. First, same-day non- 
du am is clesrhy euaceent 4 A care of emus zone differential 
' problem, i.e., to ude a system, whi rings programs 
es either bortien of the mountain time zone, from auptoaeng most, 
if not all, of a local station’s network p an hour or’ two 
‘ before or after they are presented locally. Moreover, it will afford 
i the station affiliated with more than-one network some leeway in pre- 
senting what it regards as the most attractive programs of each for 
the benefit of the epasgutks ee (and a the CATV audi- 
ence—see par. 115, report) so long as such. programs are’ pre- 
: sented on the same day ss ths network presentation and pristine 
are broadcast entirely within prime-time ‘hours.*’'’This 
ill, as stated, minimize any disruption to the CATV subscribers:' In 
addition, we will consider requests by local stations and CATV ‘sys- 
tems for different. treatment on an ad hoc basis, pursuant tothe sum- 
mary procedures discussed in a ee 97, where possible, or by 
| evidentiary hearing if necessary. Thus, the station which receives its 
network programing by mail, or the station or system which ‘faces 
: some other. unusual problem, can bring its situation to our attention 
: for such relief as may be appropriate in the individual circumstances 
. and warranted by the public interest. . Similarl , the CATV: system 
can seek a waiver of the rules. We stress, in addition, that the Com- 
mission will continue to give full effect to private agreements between 
CATV operators and local television stations which provide-for a 
different type or d of protection for the local station than do 
the Commission’s rules. We believe that the above resolution fairly 
serves the public interest. If further revisions are needed on the basis 
. of our experience with these new provisions, we shall.of course move 
promptly to implement such revisions. : ; 
57. Our decision to adopt same-day nonduplication makes appro- 
pa some other revisions in the exclusivity. sections of the rules. . 
; First, however, we stress those provisions which remain 


, We shall retain the provision req the local station to present 
prime-time network p ing entirely within prime-time hours.in 
order to be entitled to nonduplication.** Thus, the CATV system 

in the. 


m for prime-time programs ‘brondcast 
on is unnecessary beca’ 


make 

icant problem. Since the provision is designed to re that 

' prime-time programs conveniently available in the hours of max- 
imum viewing, the public interest is best served by its retention. 
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need not delete reception of any network program which is scheduled 
by the network between the hours of 6. and 11 p.m., eastern time, but 
which is broadcast by the station reeeaee. deletion, in whole or in 
part, outside of the iod which, would normally be considered. prime 
time for the network programing in the time zone involved. This 
will insure that such programs are available to the CATV subscribers 
jn maximum. viewing hours. ‘We shall also retain the provision that 
the CATV system program as to 
which time sgpificancs, ich as a speech 
is 


§ 
that the CATV. x 
gram if, in so domg, it 
seri time 
(including those broadcast by any. statin 
carried. and whose program exclusively, is 
to the requirements of the rules). i 
58. However, there no longer appa to be any real necessity for 
the provisos to sections 21.712 (g), 74.1083 (e), and 91.559 (e), Le. that: 
(1) ‘The system is not required to maintain the exclusivity of the network 
of any such station if the system carries the signal(s) of one 
or more equal or higher priority stations (other than a satellite or parent 
of the station requesting exclusivity) which substantially duplicates the 


network programing of the station requesting exclusivity ; and 
uired to tain the exclusivity of the non- 


usually considered 

program distribution. 4 ; 

These provisions were grounded in the 15-day before-and-after non- 
duplication period which protected network programs delayed sub- 
stantially beyond the’ date of network sphere ate and pr 


nonnetwork programs for a total of 30 days. In view of same-day 
nonduplication, we shall provide simply that higher priority signals 
carried on the system;are ‘entitled to ex usivity po lower priority 
or more distant signals'but not Saree signals of equal priority.” 
59: ‘Color duplication.—In the first report and order in dockets ‘Nos. 
14895 and 15983 we decided that the public interest would ‘be served 
by some accommodation which would permit a CATV system to dupli- 
cate the programs of a local station im:color where the station trans- 
mits only in black and white. (par. 143). However, we did not there 
determine whether such an exception should apply across the board 
or whether the CATV system should be ired to make‘a threshold 
showing that: certain number or percentage of its subscribers possess 
color receiving sets. ‘Comment on this question was invited’ in this 
proceeding. poten 24 f 
60. Most of the comments, from broadcast and CATV interests 
alike, favor permitting color duplication on an across-the-board basis. 
* Though these modifications stem from our action in shortening the nonduplication 
period, we anes re chaages of this nature were requested by AMST and ABC under the 
15-day before-and-after nonduplication period. 
2 F.C.C. 2d 
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i No one has supported the proposed alternative of requiring a thresh- 
“old showing by the CATV. system. It is t it is in the 
public interest for color p: ble to as many per- 
Sons as possible, and that this sh by the Commis- 
sion pursuant to section 303(g Practice Hdecd few comments 
opposed to making an exception for color it is unnecessary. 
The assert that most statone not already equipped to present net- 
, Work programs in color will acquire such equipment now that all of 
the networks have commenced a significant of color ; 
sion. It is further asserted that the exception would penalizé smaller 
‘stations lacking financial resources to convert tocolor.. y 
61. In light of the comments, we have decided to permit color dupli- 
cation of local black and white transmissions: without requiring any 
threshold showing by the CATV system. It may. be that most stations 
will shortly be equipped to present network programs in color. But 
in that event the casters have no real cause for complaint in the 
adoption of a provision which will not adversely affect them. ‘We 
think that the exception isin the direction of encouraging the wider 
, distribution of color ing and that it is consistent with the 
supplementary role oF CATY.;" Any local station finding itself at a 
Significant disadvantage can install equipment for the transmission of 
network color programs “at relatively little expense” (comments of 
American Broadcasting Co.), which would benefit itsnon-CATV view- 
ing public. Hardship situations may be brought to the Commission 
for such relief as may be warranted by the station’s showing. Ac- 
cordingly, the rules governing microwave-served CATVs will be 
amended in this and the exception will be incorporated in the 


rules adopted for all systems. .. The exception will also apply where a 

local station is equipped for simultaneous color transmission of net- 

work progiens but delays a color program for later presentation, on 
e day b: 


the sam: yy means of black and white video: 

, , 62. Some of the CATV comments urge.us to go further and permit 
‘duplication of local colorcasts where a CATV system makes.a show- 
ing that.the technical quality of the. local Signal is substantially infe- 

-Tior to another signal, .. While we would, of course, consider any such 

lowing on.a case-by-case basis, we have no: reason to anticipate any 
eet problem warranting action by rule. "We expect valid 
quality of the local signal should be sulicently meal ve eee 
uality of the signal shou sufficiently ‘good to permit’ satis- 

‘frccory color ‘recéption on- the cable if the Gare te and’ the 

Station-cooperate in a good faith to accomplish this t:' We would 

Expect good-faith: forts by both ito ‘resolve’any technical problem 

re complaint is msde the Commission! : ted by ad 
. Other changes in the nonduplication provisions suggest ti 
1es-—The comments ‘of NCTA (exhibit B, pp. 35-26) assert that; 

Jast minute program changes by the local station require the CATV 
operator to bear the labor costs of a ‘manually controlled switching 
device or to punch 2 new tape for the remainder of the week where 
‘an automatic switch is used. While this ‘assertion was made in the 
context.of the delayed nonduplication provision, we think that the 
‘broadcaster should afford the CATV saiiclent advance notice of non- 
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duplication requests to permit the CATV system to make its pro; 
schedule available to subscribers and to set’an automatic switchi 
device only once for the entire week. Accordingly, we shall amen 
section 21.712(h), 74.1033(£), and 91.559(f) to require that the sta- 
tion, upon request of the CAT'V operator, shall give notice under these 
sections at least 8 days prior to the broadcast to be deleted. Since 
same-day nonduplication affects principally network pro which 
are ordinarily presented at the same time each week during the net- 
work season, this amendment should pose no difficulty for the station. 
Indeed, in most instances it would appear that suc notice could be 
given at the start of the network season and continued in effect until 
further notice occasioned by changes in the schedule of the network 
or the local station. 

64. AMST urges that the rules be modified to provide nonduplica- 
tion protection to local stations which are not carried on the cable— 
either because no request has been made or because of the limited chan- 
nel capacity of the system. It states that carriage has no essential 
relationship to nonduplication and should not be a condition of the 
latter. We cannot agree. If nonduplication were afforded where the 
local station is not carried, the CATV ‘subscriber would, in some 
instances, be greatly inconvenienced and, much more important, in 
others be deprived of all opportunity to view the programs involved. 
See paragraph 51, first report. This is not the purpose or effect of 
the rules as written, nor would it serve the public interest. As set 
forth in paragraph 68 below, the better procedure where the system’s 
channel capacity is too limited to permit full carriage of the local 
station is to substitute its programs for the aaphiosing outside signal. 
Partial carriage would retain the availability of the programs to 
CATV subscribers and at the same time afford the station some meas- 
ureof protection. - 

65. er changes in the nonduplication provisions requested by 
AMST and ABC have been rend moot by our action in shortening 
the nonduplication period to 1 day and the modifications we have made 
in that connection. ‘Accordingly, we shall not discuss their conten- 
tions in this respect. The comments with respect to nonduplication 
of noncommercial educational stations are discussed in a. separate sec- 
tior. on educational television: (sec. 4 below). 


2. The carriage provisions 
66. We shall, as stated, apply to all CATV systems substantially 
the same carriage requirements as were adopted for microwave-served 
ns in the first report. Thus, within the limits of its channel 
capacity, a CATV system will be required to the signals of alt 
commercial and educational television stations within whose grade B 
contour the system is located, giving peanty : First, to principal com- 
munity signals: second, to grade A signals: and. third, to grade B 
signals. The CATV system need not carry the signal of any station, 


There are, however, 
(sec. 3 below). 
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if (1) that station’s network programing is substantially duplicated 
by one or more stations of higher priority, and (2) cere it would; 
because of limited channel capacity, prevent the system from’ i 
‘the signal of an independent commercial station or a noncomm i 
educational station. Moreover, in cases where (1) there are two or 
more si of equal priority which substantially ae es each other. 
and (2 corrying st such si; ; would, ee al sos channel 
capacity, prevent the system from carrying the si; ‘of an independ- 
‘ent commercial station or a sce ae educational’ station, the 
need not carry all such substantially duplicating signals, but 
may select among them to the extent necessary to preserve its ability to 
carry the signals of independent commercial or noncommercial educa- 
‘tional stations. Where a signal is required to be carried, it shall be 
carried without material degradation in quality, and shall be carried'in 
full except to the extent that nonduplication of higher priority signals 
‘may be required under the rules. Upon request of the 1 station, 
‘the signal shall be carried on the system on the channel on which the 
‘ station is transmitting (where practicable without material degrada- 
tion) and on no more than one rennel: Where a system is not carry- 
‘ing the signal of a grade B or higher priority station, it shall offer and 
maintain for each subscriber a switching device to allow the ib 
to choose between cable and noncable reer unless the subscriber 
' indicates in writing that he does not desire this device. 
67. Modifications requested by the' parties—Some of the parties 
have requested changes in these provisions. Thus, NCTA urges that 
‘CATV subscribers. see no reason why out-of-State stations should ‘be 
regarded as local. It asserts that CATV systems should have the 
option to carry more distant signals originating within the same Stats 
in preference to out-of-State stations piscuig grade B signal over the 
: community... We agree that there may well be instances where the pro- 
: graming of stations located within the State would be of greater.inter- 
est than those of nearer, but out-of-State stations—e.g., coverage ‘of 
political elections and other public.affairs of statewide concern. We 
ize also that there may be instances where out-of-State stations 
‘ located in another State are of greater community interest than’ the 
geographically nearer. out-of-State stations because of closer com- 
munity ties with the third State. Considerations of this nature will 
be accorded: substantial weight as a basis for waiver of the carriage 
provisions. : a 
68. In this connection, we emphasize that we intend to make every 
‘ effort, consistent with the public interest, to avoid disrupting existing 
service to the public in applying the carriage provisions of the rules to 
now in operation”. Where, because of limited channel capac- 
ity, a CATV. system cannot, cal all grade B signals without drop- 
ping « more distant signal ‘now being carried, we shall entertain a 
' request. for waiver of the rules pursuant to the summary procedures 
discussed in paragraph 97 below and upon the basis of the showing 
specified in paragraphs 104, 106. In appropriate circumstances, waiv- 


icy with respect to microwave ‘systems, will 
weoeing, is mate 


cient showing is made that a predicted signal is not in fact 
nity, oF that: a, good signal is, not obtainable because of technical 
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ers will be granted, which will permit the system to continue to carry 
the distant signal and to substitute the nearer signal only where simul- 
taneous duplication would occur. Thus, upon such waivers the CATV 
viewers would continue to receive all B ph or to which they were 

via the more distant sign when the programs are dif- 


accustomed, 
ferent and via the local signal when the programs are the same. New 


systems can commence operation. with a channel capacity sufficient to 
carry both the local and the distant signals; indeed, most new systems 
now commence operation with 12-channel capacity. : 

69. Section 21.712(f) (2), section 74.1033 (4) 2), and section 
91.559(d) (2) presently provide that where a signal is required to be 
carried, it “shall, upon request of the station licensee or permittee, be 
carried on the system on the channel on which the station is trans- 
mitting (where Bap pies without material degradation).” WJAC. 
Inc., and WKBH Television, Inc., urge that carriage on channel 
should be a matter for the station’s choice. According to WJAC, the 
station should be entitled both to insist that its signal be carried on 
another channel, and to select the channel of a lower priority or non- 
local station. AMST claims, on the other hand, that carriage on 
channel is extremely important and should be mandatory unless the 
CATV makes a compelling showing that this is not technically feasible 
without degradation. It states that the CATV should be required 
to take all reasonable steps to eliminate material degradation which 
may result from the CATV equipment used or inadequate installation. 

70. Since sections 21.712(f) (1), 74.1088(d) (1), and 91.559(d).(1) 
already provide that the “signal shall be carried without material 
degradation in quality (within the limitations imposed by the technical 
state of the art),” we do not think that any change in sul jon (2) is 
called for. The requirement for onchannel carriage is only operative 
upon request of the station licensee or permittee. If this results in 
material degradation, the station can request carriage on another 
channel. Moreover, if the channel capacity of the system is such that 
some sigue must suffer material degradation, the inferior signal 
obviously should not be that of a higher Pret station. First 
report and order in dockets Nos. 14895 and 15233, paragraph 135. 
However, no reason appears why it is necessary for the station itsel 
to select the alternative channel. So long as the requirements of the 
rules are met, the CATV operator should be free to decide how the 
channels on its cable are to be utilized. 

71. AMST further asserts that the CATV system should not have 
complete discretion under sections 21.712(d) (2), 74.1033 (b) (2), and 
91.559 (b) (2) to select among substantially duplicating signals of equal 
grade where noncarriage of one or. more is neseenery to preserve its 
ability to carry the signals of independent commercial or noncommer- 
cial educational stations: It urges that the rule should be modified to- 
set forth reasonable standards for selection,-such as the respective dis- 
tances of the stations from the community, relative signal strength, 
respective audiences in the community—as measu by audience 
surveys, terrain considerations, and the like. We recognized in the 
first report and order in Dockets Nos. 14895 and 15233, paragraph 91, 
that leaving the selection to the CATV’s discretion makes possible “dis- 
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crimination between local signals in some instances.” “We further 
stated that we would closely examine complaints of abuse, particularly 
where the CATV operator Liss an ownership or other interest in one of 
the duplicating channels. We shall also give particular ‘consideration 
to any allegation that the station not carried is one with closer com- 
munity ties. ‘The criteria suggested by AMST would not do away with 
the necessity for case-by-case resolution of complaints. AMST con- 
cedes (comments, p. 20) that. any criteria. for determinin, aera 
should not be inflexible and that an opportunity should still be pro- 
vided for the submission of other data’to the Commission. In the 
circumstances, it seems preferable to retain the rule in its present form 
until experience in its administration demonstrates what refinements 
might be needed or apEsEr ee: 

7. AMST also claims that exclusion of nearby network-affiliated 
stations in order to bring in distant independent stations which do not 

lace a grade B signal over the community of the. CATV, should not 

permitted since “this would drastically affect the normal off-the-air 

competitive pattern of television service” ( comments, pp. 20- 
21). .This provision is admittedly a “compromise approach,” recog- 
nizing both that a CATV system owes its primary duty to the stations 
that are closest and place the best signal over its community, and also 
that carriage of nonnetwork signals mney. contribute to the diversity of 
its service (first report and order in dockets Nos. 14895 and 15233, par. 
89).. The general questions of whether there should be some limit on 
: the distance and number of nonlocal signals brought in, as well as the 
' matter of “leapfrogging,” are being considered in part IT of this 
: proceeding. Pending resolution of these matters, we shall retain the 
rule in its present form. r : 
: . 48. Next, AMST asserts that the installation of a switching device 

should be mandatory in all whether or not the local signal is 
carried, so that the subscriber will not. be foreclosed from off-the-air 
: service where the cable system is inoperative or not operating properly. 
It is further urged that no exception should be made when the sul 
: geriber indicates in writing that he does not desire a switch, since the 
requirement could easily be avoided by a:“small-print” waiver in the 
: subscription contract. ile these suggestions may have some merit, 
- we do not think they warrant a revision of the rules. The rules are 
designed to protect local stations in areas which are crucial and essen- 
tial to preserve and encourage service to the public. For the reasons: 
' stated in paragraph 51 of the. first report, particularly that going to 
nee pees jo of switching * Fe a we do not view this area as’ 
' one o: t significance, requi rther revision. eae 
L ,.@4, ie rhe change stad By AMST does,. however, appear 
: to warrant modification of the rules. Sections 21.712 (d) (3), 74.1033 
(b) (3),.-and_ 91.559(b).(3) ‘now. provide that where a ATV system 
operates..within the grade B or higher priority contour of both’ s 
satellite station and its parent, carriage of one will-relieve the system 
' of any obligation to carry.the other. AMST points.out that this 
would allow 2 CATV system in, or very near to, the same community 
‘ as the satellite to carry only the parent station, causing ‘the satellite 
to lose audience for which it may be originating some local programing 
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and reducing its incentive to originate programs. It urges that satel- 
Tites should be treated like any other station in accordance with the 
prescribed priorities. Since satellites operate on: assigned channels 
and possess the potential to develop into regular stations, there is a 
strong public interest in enco g them to do so. Accordingly: 
sections 21.712 (a) (3) and (g) (3), 74.1033 (b) (3) and (e) (3), and 
ae (b) (8) and (e) (3), together with the note to those sections, 


ele’ 

75. And, finally, AMST suggests that CATVs be required to re- 
frain from deleting or altering any. portne including advertising) 
of signals carried pursuant to the rules. Such a requirement is im- 

licit in the carriage provisions and we would so rule upon complaint. 

@ addition of an explicit provision does not appear necessary in 
the absence of some evidence of abuse. In this connection, we note 
that it is asserted in the comments of NCTA that some broadcasters 
who have ig ec systems to refrain from advance duplication of 
delayed broadcasts have later resented only a portion of the program. 
Since the CATV system is relying exclusively upon the signal of the 
local station to bring the procera to its subscribers, the station has an 
obligation to present in any program for which soit 


is . Again, upon Soaiptatnt we would rule according 

also paragraph 158, first report. Moreover, same-day nonduplication 

will greatly reduce the li elihood of any incidents of this nature. 
76. Accordingly, apart from the provisions relating to satellites and 

the —— occasioned by our disposition of the translator uestions 

(sec. 3 below), the carriage requirements of the new rules be the 

same as the provisions now governing microwave-served systems. 


3. Translators 

7. Part I of the notice in this proceeding (par. 36) ested com- 
ments on two questions concerning translators: (1) Whether CATVs 
should be required to carry and not duplicate the signals of station- 
owned translators operating beyond the parent station’s le B con- 
tour,’? and (2) whether ¢ ators should themselves be precluded 
from duplicating the programs of local stations. 

78. With to the first question, the parties have expressed 
diverse views. ‘The CATV interests and some of the broadcasters argue 
against extending any protection to translators outside the grade B 
contour because such translators are operating outside the normal 
service area of the parent station, do not provide a local service or 
possess the potential for developing into regular local stations, and are 
relatively inexpensive to construct ‘and operate. It is further asserted 


© AMST ‘also asks that the definition of substan’ du) network Drograming 
{neca. 21.710(f), 74.1001 (e) (6) .and 91.557(f)) be oO to a situation 
where two or more.stations are primary affiliates of the 
been equally acceptable as an original matter, 

erence the two is si cant enough to warrant redoing the rules 
An additional proposal of AM! that the substantially duplicated concept be 
only for ‘purposes of carriage has in effect been granted in view of the matters 

". above. oe 
OS onder the rules adopted in dockets Nos. 14895 and 15233, station-owned translators 
located within the grade B contour are, treated as extensions of the station 
(secs, 21.710(D), 74.1001 (e) (2),.and 91.557 (>) ). Such translators will be treated the same 
under the new rules. _ 
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that translators should not be protected because they may impede the 
establishment of local stations. : 

79, AMST, Storer Broadcasting Co., NAEB, and the Farm Bureau 
urge, on the other hand, that all translators (including those not station 
owned) should be carried in order to provide an incentive for the estab- 
lishment of translators: Translators, they claim, should be encouraged 
because their service is received off the air free and covers a wider area 
than cable service. They would exempt translators from the carriage 
requirement where: (1) The CATV system is carrying the translator’s 
parent station, (2) the CATV system is within the grade B contour of 
a station whose programing is substantially duplicated by the trans- 
lator, or (8) the translator is supplying programing. which substan- 
- tially duplicates that of another translator whose originating station is 

closer. Nonduplication protection is not sought for the asserted 
’ reason that translators as not provide a local: service or possess 

potential for developing into regular local stations. 

80. We share the view that the public interest is served by encour- 
aging expanded use of translators to bring television service to persons 
in rural areas and communities not now receiying adequate local tele- 
vision broadcast service. Apart from the fact that translator signals 
are received free and reach persons outside the urbanized areas served 
by CATVs, one of the major recommendations of the Seiden report 
was that increased consideration be given to the expanded use of 
translators. The report states (p. 22) : : 

Consideration should be given to the use of translators as a tool of struc- 
tural policy. They require a substantially smaller investment than CATV 
and are compact, highly mobile, and can be sold in the secondary market. 
In general they provide the flexibility necessary in an industry in which 
structural policy must be kept free to adapt to technological and demo- 
graphic change. Translators are ideally suited as a temporary communica- 
tions medium, and their use should be required of broadcast licensees in 
fulfilling their obligations to the public by bringing their signal to all 
homes in their coverage area. 

The report also recommends increased use of translators to broaden the 
coverage of UHF stations (p. 90). 

81. We have already taken a step in this direction in the report and 
order in docket No. 15858, issued on July 9, 1965, amending the rules to 
permit 100-w VHF translators on any channel listed invthe'Table of 
Assignments unoccupied by a regular television station or satellite. 
The rules were also amended to permit 100-w UHF translators on all 
unoccupied UHF channels in the Table of Assignments in lieu of the 
previous limitation to the upper 14 channels. In addition, we have 
recently proposed to permit the use of microwave frequencies to relay 
ie Pr to translators (notice of proposed rulemaking in docket 

o. 16424, FCC 66-41). 

"89. In line with this policy, we think that CATV. systems should, 
upon request, carry the signals of commercial and educational trans- 
lators opera’ in the oem sot the system with 100-w or higher 
power, where the system has the channel capacity todo so: Since non- 


carriage may effectively block the translator fromi accéss to CATV sub- 
scribers (par. 51 of the first report) ; the inability to reach the central 
C) 


core of community may well destroy the incentive to establish 
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translator service for nonsubscribers in the community and persons in 
the surrounding areas. Moreover, we think that same-day nonduplica- 
tion should also be afforded to translators carried on the system. 
Translators 0 ane oa 100 w or higher power are properly dis- 
tinguishable from other translators since they have greater potential 
for development into stations, and it is particularly important that 
such development not be impeded by C4 operations. ‘ 

83. Accordingly, we shall add a Zourth perry to the three already 
listed in the carriage provisions of the rules. Fourth, all commercial 
and noncommercial educational translator stations operating in the 
community of the system with 100 w or higher power. As requested in 
the comments, exceptions will be added to exempt CATVs from the 
translator carriage requirement where: (1) The CATV system is 
carrying the originating station, or (2) the CATV system 1s within 
the eB contour of a station carried on the system whose program- * 
ing is substantially duplicated by the translator. The provisions of 
the program exclusivity sections will also be pay pyraats amended 
to require same-day nonduplication upon request OF @ translator sta- 
tion carried on the system. 

84. With respect to the second question, whether translators should 
be required to refrain from duplicating local stations, our present 
policies and rules are as follows: Pending the outcome of this pro- 
ceeding, we have been following a policy of conditioning UHF and 
VHF translator grants with the requirement that the translator, upon 
request of any station within whose grade A contour the translator 
operates, refrain from duplicating the station’s programs either 
simultaneously or within 15 coe (Lee Co. TV Inc., FCC 65-483, 5 
Pike & Fischer, RR. 2d 257; Report and Order in Docket No. 15858, 
par. 12.) Under section 74.732 te) (1) of the rules, the only station- 
owned VHF translators authorized outside the grade B contour of the 
parent station are high-power (100-w) VHF translators operating on 
assionments in the Table of Assignments. Moreover, section 74.732 
(e) (2) of the rules provides that a station-owned VHF translator 
which is intended to provide reception within the grade A contour of 
another station will not be authorized if there 1s any duplication, 
unless the translator is intended to improve reception within the 
principal city contour ofthe parent station. However, we have waived 
the provisions of section 74.732(e) (1) and (2) where a nonduplication 
condition was imposed. 

3 85. ca enti rules a policies are ee in a state of flux. 

art II of this proceeding notice, pars. 61, 64) proposes & reexamina- 
tion of all of our rules and policies relating to auxiliary services to see 
if they are holding back or encouraging variety of off-the-air serv- 
ices. A number of measures were proposed in the comments in docket 
No. 14848, which were deemed beyond the scope of that proceeding but 
may be pertinent to this reexamination. It was suggested that the 
multiple ownership and duopoly rules be amended to allow potential 
100-w translator operators to convert these to regular stations and 
to encourage television station licensees to apply for them. Other 
suggestions included proposals for increased power for existing trans- 
lators on.other channels; removing the restriction in section 74.732 
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(e) (1) on the-use of VHF translators by television station licensees: 
ond their grade B contour; permitting translators to be used: as 
stations fay) where the need exists; permitting multiple RF: 
, amplifiers for as well as VHF translators; and permitting UHE 
stations to use VHF translators within their grade B contours. '. More- 
over, AMST has recently filed a pee for'a comprehensive, affirma-: 
tive translator program which:is being considered as a ger er 
‘ in docket No. 14229, and will also be considered in our resolution. of 
. basic translator policies in part II of this pr ing. wy hs 
86. We are not in a position to resolve these questions now. - More- 
over, we still lack cient information to determine thé extent to 
which the rebroadcast consent provisions of section 325(a) may in 
practice limit duplication by translators.* In addition, if translators 
| were required by rule to ft es from duplication within the grade B 
, contours of regular stations, a question would be presented'as to 
whether the provisions of section 74.732(e) (1) and (2) continue to 
serve a useful purpose or should be amended. It would be contra: 
to the public interest to delay a resolution of other portions of part 
_ of this proceeding pending a thorough reexamination of the translator 
rules and policies. “Nor does it appesr advisable to undertake a partial 
revision of the translator rules at this point merely in order to attempt 


1 
to equalize the position of translators and CATs. In the circum- 
stances, we think it best to defer rulemaking action until more: basic 
translator policies have been established. ‘ 
: 86a. In the meantime, we will continue to grant waivers of.section 
[4.732 (e) (1) and (2) in appropriate instances, and will condition 
VHF translato 


: Station-own' r grants with a requirement of same-day 
' nonduplication within cod aang A contour. In view-of our policy of 
: encouraging UHF, we will not impose any nonduplication’ condition 
/on UHF translator grants for facilities to operate in an all-VHF 
area. Nor do we believe it appropriate to follow ‘any general 

policy of requiring a nonduplication condition where the trans- 
: lator applicant is not a broadcast li i 


of duplication in this t 

te aie are : f transl rted. b: 

_ the expense and ‘inconvenience of t: ator operations suppo! 

local assessments or donations unless a substantially diff proeiain 

service is being made available. In these circumstances, we do not 

' think it desirable as a general-policy to place any’significant barrier, 
* Although the notice Tequested acts or ot on the Sfirme eae Raia Detwrorky and 
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not. urgently needed, to the development of such-community type 
translators. .We shi of course, consider whether additional require- 
ments are appropriate, either upon request or on) our own evaluation 
of.a particular situation, and will make all translator grants subject 
to the outcome of part II of this proceeding. ‘We will also take into 
account, where warranted in individual situations, the ‘possible dis- 
criminatory effect of our interim translator policy upon any existing 
CATV system competing with thetranslator. © - ' 

4. Educational television stations 

87. The rules adopted in dockets Nos. 14895 and 15233 require the 

carriage of noncommercial educational stations (ETV), but do not 
uire CATVs to refrain from duplicating their programs. We 
followed this course because those poe were primarily con- 
cerned with commercial stations and many of the considerations dis- 
cussed in the first report and order did not appear to be applicable 
to ETV. The notice herein recognized, however, that carriage alone 
might not be sufficient to promote the sound growth of 1 
tional stations. Information was requested in this proceeding as to 
the nature of any further problems of ETV arising from CATV 
operations and what Commission action might be: appropriate. 

88. Other than educational interests, most of those commenting on 
this subject were against extending any nonduplication protection 
to ETV, for the asserted reason that the widest possible dissemination 
of educational material is in the public interest. Tt is further asserted 
that CATV .competition has no economic impact on. ETV because it 
operates on a nonprofit basis. National ducational Television 

NE al Broadcasters 


have an even greater n 
because CATV undermines the local 


rt to educational stations. 


ublic Law 87-477 are aval 
upon local 
from (@) 


Pp 
the cable by CA 


EN puts it (com- 
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| Sources generally provide over.one-half of the financial support: for ~ 
local educational stations.’ If'a:distant ETV signal isa) le on 
the cable, and‘ can be fitted into local schedules of instruction; local 

| Schools and local and State governments would be much more unlikely 
; to provide the financial support and other interest’ necessary: to start 

‘, & local educational broadcast service. This would:be ree the 
case where the CATY. offers to wire the urban schools “frees inlike 
the local educational station; the CATV is in a position to make such 

; an offer because it does not pay for programs or maintain expensive 

| facilities for local program origination. and it can: recoup thecost of 
sie School service through subscription fees: charged: to ‘the. general 
pubhe. 30) : sine : ; 

:» ,90. Should CATV activity within urbanized areas siphon off sufii- 
cient local financial support to preclude the establishment-of a local 
ETV station, the loss would be ly felt by the public. | Theexist- 

, ence and viability of local educational broadcast: outlets. has:special 

; Significance for ETV because the educational process is geared to local 

, conditions and needs. Local ETV stations are more than mere: fa- . 
cilities. for delivering educational programs. They are’ an integral 

‘part of the educational and cultural life of a: community. and ‘area. 
This Lserigcne true — saris viet for carat instruction. 

i must prepare, and sc. ie: educational: programing on 

‘the basis of indredial school and community n whether’ the 

. basic p material is produced by the: station itself or outside 
sources. ‘The station also provides study guides for use by the 

: intheschools. CATV cannot effectively providethis carefully planned 
and prepared service by indiscriminately importing signals from dis- 
tant educational stations located in cities: with different needs and 
interests. . 

91. Moreover, local educational stations. serve not only the schools 
and populations in the immediate community; oss provide service 
to the surroundi rural area not reached: by CA’ » NAEB points 

out (comments, p. 2) : : lige 
Indeed, it is the rural aréa with Umited budgets, ‘facilities; and pupil 
concentration which'has the most pressing need for the teaching resources 
of educational television. The specialized language, art, music, or science 
teacher who cannot be supported by.a rural school system can, nevertheless, 
be enjoyed through the: pooled resources of educational television. 
In this connection we note also comments filed by the, American Farm 

, Bureau Federation, National Farmers Union, and National. Grange 

: Stating that rural residents, who often are relatively remote from 

, entertainment attractions of the city, probably more than other groups 

_ of citizens in the country, rely Saran on-radio and television as a 
major source of entertainment and information.‘ “ 

92. According’, the educational interests urge that, ETV stations 

be granted nonduplication protection for a period either the same'as 

«The Finan of Educational Television Stations,” rt of a study conducted ‘by 

Educational Television Stations, a division of the Natio: Association-of Educational 

' Broadcasters, p. 19°(1965). ‘ 

“ Apart from » it is. stated that rural residents rely especially on local Deosdcasts 


| giving agricultural information, weather conditions (flood, frost, etc.), pest 
current market conditions. ‘ S 


2°F.0.0.'2a 
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or much longer than that accorded to commercial stations.“* -More- 
over, both NAEB and EEN urge the adoption of procedures to pro- 
tect communities with educational reservations Ww: ich have not yet 
been activated. NAEB requests that the CATV be required to notify 
local and area school authorities and ETV interests of its pro} 

to bring ina distant ETV signal. In this way, NAEB states, ocal - 
ETV interests would be alerted and could bring the matter to the 
Commission’s attention for whatever action or conditions. appeared 
warranted in the circumstances. EEN =a the adoption of interim 
procedures similar to those ace for CATV operations in major 
marketsin paragraphs 49 and 50 of the notice. 

93. The considerations put forth by the ETV interests are not 
answered by simply stating that the public interest is served by the 
widest dissemination of educational material. If CATV operations 
should st pe hesi the establishment of new ETV stations on the unused 
reserv i existing stations from realizing their 

be a narrowing of the distribution of 
en persons residing in rural 
CATV fees. As in the case of com- 
r role is to supplement, rather than 
roadcast service. The nati licy 
ion of ETV is reflected 
grants-In-ai 87-477) and has lo 


gr ae flowin £ 
e 


msidering the con- 
dence upon local finan- 


al protection for ETV. 

nonduplication for 

commercial stations and since it is asserted that effective nonduplica- 
tion protection for ETV would require a much ne riod, we do 
not think it appropriate to peng 15-day before-and- nondupli- 
cation for ETV, as requested by NAEB and ABC. There is no agree- 
ment among the educational interests as to what time period would 
be appropriate, and even an extensive nonduplication period would 
not solve the problem of achieving adequate tional funds for 
existing ETV stations. We believe that more effective relief to ETV 
can be provided by the cf are discussed in the succeeding para- 
an by delayed nonduplication periods such as 15 days before 

erefore, while recognizing that some measure other 

than nonduplication may be more suitable for ETV, we shall amend 
the exclusivity provisions to include educational stations. The rules 
will thus apply equally to all stations in line with our conclusion 
(par. 54 arcve) that they should be the same for all systems. We 
will, of course, be alert to guard ey as the possibility that CATV 
may pose & more acute problem for ETV than presently appears, and 


“The longer period is sought because of the block distribution process for the NET 
scheduled. service and distribution patterns of regional educational networks like EEN. 
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would not hesitate to amend the rules should this subsequently prove 
mecessary. ETV interests have indicated their intention to keep us 
pate of any worsening developments and are encouraged to do so. 

95. Perhaps the most troublesome problem raised by the ETV com- 
ments is the possibility that CATV, by bringing outside educational 
‘signals into communities where educational assignments have not yet 
been activated, will siphon off enough local support.to preclude the 
establishment of an educational station. The policy of reserving 
‘channels for educational stations is in recognition of the fact that 
some time may elapse before such stations come into being. While the 
grants-in-aid paacon has speeded up the process in many lg Me 
the reservations still serve a needed p which should not 
undercut. CATV provides a valuable service to schools and other 
subscribers by bringing in ETV which is not yet alt available. 
‘But this should not be at the expense of preventing a local service 
from ever being established. Accordingly, we shall adopt the sugges- 
tion of NAEB that local and area ETV interests and school authorities 
receive advance notice of CATV propos to bring in outside ETV 
signals. The attached rules (app. D) require the CATV system to 

ve notice of its proposal to bring in a distant ETV signal, at least 
5 days prior to commencing service, to the local superintendents of 
schools and to the area and State educational television agencies (if 
any). This will enable ETV interests in the area to make objection 
to the CATV system where a local station is contemplated. ere 
a local ETV station is reasonably imminent and objection is made to 
the Commission, we would not ordinarily a: peor importation of the 
distant ETV signal unless it has been ished after appropriate 
proceedings that this would not prejudice the establishment or mainte- 
nance of a local ETV service. 

96. And, finally, it is asserted by NET and NAEB that, where an 
education se is carried on a CATV on a channel partially used 
for’ commercial signals, the placement of commercial announcements 
adjacent to educational material carried on CATV jeopardizes the 
public image of ETV and prejudices its position with program sup- 
pliers and copyright owners who insist upon noncommercial presenta- 
tion. However, we do not think that a sufficient basis has been shown 
for the relief requested, i.e., prohibiting commercial announcements 
adjacent to educational programing or requiring CATVs to devote 
channels exclusively to educational _ progeennng. We cannot under- 
take to preserve ETV or commercial stations harmless from all con- 
ceivable prejudice no matter how slight. Moreover, we are reluctant 
to interfere with CATV operations any more than necessary in the 

ublic interest or to impose requirements not shown to be essential. 

ATV systems with limited channel capacity and those carrying a 
large number of commercial signals might find it difficult to devote 
channels exclusively to ETV. CATVs may also wish to use educa- 
tional signals to fill in eo of commercial signals which cannot 
be carried because of the nonduplication requirements. Moreover, 


«The number of educational TV applicants in UHF' (where most of the unused educa- 
itional reservations are) has in rom 5 at the beginning of 1962 to 30 as of the end 
of 1965; during this period 34 more UHF educational stations went on the air. 
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since educational stations normally do not have as long a broadcast 
day as commercial stations, the CATV system may wish to provide 
its subscribers with other material during the time that the educational 
station is not broadcasting. In view of the station identification an- 
nouncements made during the course of the educational programing, 
it seems to us that the preJudice to the originating ETV station, if any, 


would be 
; D. Procedural Matters 


1. Ad hoo procedures 


97. It has been suggested in the comments that the Commission 
should adopt specific rules providing for summary, nonheme Pie 
dures to handle requests for waiver of the CATV rules or for different 
treatment or affirmative relief. We think the suggestion has merit. 
The general provision for waiver of any rule (sec. 1.3 of the rules) 
does not afford an adequate procedure for ge affirma- 
tive relief or different treatment. Moreover, such procedures would 
be useful to handle requests for rulings on complaints or disputes. We 
recognize that to hold hearings Bpon each such request relating to 
carriage, lever eee ree and ETV, would be time consuming and 
burdensome to the CATV systems and stations involved, particularly 
those in smaller communities. In addition, while such procedures 
will not apply to the matter of distant signals in the top 100 markets, 
for which a showing made in evidentiary hearing is required (see par. 
141 below), they could be utilized in many instances to resolve distant- 
signal questions in the smaller markets. 

98. Accordingly, we have undertaken in section 74,1109 of the 
attached rules to devise flexible and fair preesiess which will gen- 
erally permit expeditious processing of such requests. The procedures 
require a written petition with notice to interested persons and afford 
an opportunity for submission of comments or opposition to any re- 
oe and for reply. LY good cause shown, the Commission may 

orten the times specified in the rules for the filing of opposition 


or reply comments. The petition and all other pleadings filed by the 
P. pe de 


petitioner or interested persons must contain a detailed full showing, 
Ropes by affidavit, of any facts or considerations relied upon. 
In the case of complaints or disputes, the steps taken by the parties 
to resolve their problem must also be set forth. The Commission will, 
where possible, promptly dispose of the matter on the basis of such 
written submissions. However, additional procedures, such as oral 
argument, evidentiary hearing, or further written submissions di- 
rected to particular aspects, may be specified by the Commission if 
they appear necessary or appropriate after consideration of the 

leadings.* In the event that the petition involves new service to 

‘ATV subscribers, the Commission will expeditiously rule on the 
matter, either in whole or to the extent of determining whether there 


Since petitions under the ad hoc fares may involve the resolution of controversial 
issues which in basic fairness should be determined on the pleadings of the parties, we shall 
amend the ex parte rules to make them applicable to proceedings under sec. 74.1109, as well 
as to proceedings under sec. 74.1107. rinciples discu: in . 9 of the report and 
order in docket No. 15381, FCC 65-598, 1 F.C.C. 2d 49, will also apply. 
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should be'a stay or other temporary relief pending ‘such additional 
procedures as may be requi (see par..100 below). 


direc 


15, 19663 (¢) the television 
) the extent of any existi 
rogram origination by. CATV system. . Any CAT 
is located within the 


field, and the Commission 
of the notice and petitions described in 
100. New CA’ racine 46 


system, identification 
. of the communit; ions to be distributed, 
and the estimated operations. _Similar 
by existing systems which propose to add 


obvious! 
after obtaining a franchise 


~ “In ‘stating the ownership interests in 2 co: ration which’ has more than 50 voting 
| Gingetty oF tadircetly wnt poser eee need WO ATE voting stock ee Tho 
° own 1 percent or more vo! 
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ment to use facilities or at least 30 days prior to commencing service 
where no new local authorization or contractual arrangement is re- 
quired). In addition, as ery indicated, notice to local and area 
educational authorities and ETV interests will be required at least 
30 Sik prior to commencing service where carriage of 2 distant ETV 
signal is proposed, Such notification will afford the local television 
stations and other interested persons an opportunity to request carriage 
and nonduplication under the rules or to petition the Commission for 
different requirements before service is commenced and thus avoid 
disruption to the public. "Where a petition for ad hoc consideration 
is filed with the ‘Commission. by any station, CATV system, or other 
interested person within 30 days alter notice, new systems and exist- 
ing systems proposing to add new distant signals shall not commence 
new service until after the Commission’s ruling on the petition or on 
the interlocutory question of temporary relief pending further pro- 
cedures.*? In the event that an evidentiary hearing is required, the 
question of whether there should be a stay or other temporary relief 
pending the hearing will be expeditiously resolved prior to the 
hearing on the basis of the pleadings of the parties an such addi- 
tional written submissions as the Commission may request. 
8. Form and enforcement of the new rules 

401. Aside from the obvious distinction that nonmicrowave CATVs 
donot file applications for licenses with the Commission or use li 
facilities, no special problems of substance or procedure in making te 
carriage and nonduplication requirements applicable to them have 
been called to our attention and none is apparent to us. While the 


substantive requirements will therefore be the same 
some differences in form or procedure are necessa. i 


nonmicrowave CATVs. First, the obligations 


sanc- 
uired in the 


(See sec. 2 above.) 
4. Retention of the microwave rules 

102. It is urged by American Telephone & Telegraph Co. and by 
U.S. Independent Telephone Association (both in comments in docket 
No. 15971 and in its petition for reconsideration of dockets Nos 14895 
and 15933) that the rules governing microwave ts should be 
deleted when the obligations are imposed on CATV systems directly. 
We think it best to retain the rules conditioning microwave grants (as 
revised herein) in their present form for a w ie longer, until CAT Vs 


— 
©The matter of extension of lines 
top 100 markets is discussed in ,e 
dures do not apply. to new serv: favolving distant 
obviate the need for evidentiary hearing as set forth in pars. 141-143 below. 
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| generally, are:operating in accordance. with the new rules... Pending. 
such compliance, Senne make the requisite public interest finding: - 
for the issuance of the microwave licensee in the absence of a showing: 
that the facilities will be used in accordance with’ the conditions... 
Moreover, the requests of A.T. & T. and USITA: ‘are ‘primarily 
grounded in the alleged burden to the common. carriers, which will be. 
: Substantially alleviated in this interim period by the revisions made in. 
the memorandum opinion and order on reconsi ion in. dockets Nos...” 
14895 and 15233,.1 F.C.C. 2d 524. However, once widespread CATV. 
: compliance with the new rules has ‘been achieved, some’modification 
of the microwave rules would clearly appear to be appropriate and we 
| Shall take action toward this end as soon as it is possible to-do'so.: 
5. Transition period s : . 2 
103. In the first report and order (par. 161) and in the notice’ (par: 
, 84), we stated that we would consider in this p: the question: . 
: of whether there should be some kind of transition’ period before'the 
carriage provisions are made fully applicable to microwave and non- 
| microwave systems with limited channel capacity. To obtain relevant. 
information, the'Commission mailed a questionnaire to eve known 
' CATV operator. ‘The questions were designed to elicit ific infor- 
mation with respect to the effective channel capacity of each system, 
: the local television signals which might fall within the carriage pro- 
ae of the rules, pod. the number toon in use for ne ar 
levision or other purposes. S were receiv 
1031 CATVs, of which 250 were microwave-served and 781 were 
nonmicrowave. : aaa 
104. Upon analysis of the responses, it appeared:that less than 20 
; percent of the microwave systems were not in compliance with ‘the 
carriage provisions, and half of these either had the unused channel. 
capacity to come .into‘compliance, or, in view of plans to expand the 
system, would shottly be able to comply. Less than 10 percent of the 
microwave systems.could not comply with the rules without having to 
, drop one or more signals currently carried. Accordingly, the Commis-’ 
sion, on December 8, 1965, determined that there was no need to afford 
microwave-served systems a general delay in the application’ of the 
rules relating to carriage, and notified all common carrier and Business 
| Radio Service licensees serving CATVs that the rules would:be effec- 
tive on and after’ Februa: 
: further advised such Ji 
contain a Li Sec for waiver of the rules rela‘ 
waiver were desired, together with the following 


signal. 
Fischer, R.R. 24 199, at 201. (par.'9). 
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ently carrying” 
10 systems farn: 
their situation. ‘There remain’ 
one or more television signals 
more television signals requi 
106. Thus, as in the case o } that only 
a comparatively small percentage of the nonmicroway¥e systems could 
not comply, with the garoeee rovisions without. substituting a local 
for a more distant signal. In the circumstances, we believe that there 
- isnoneed to provide for a general transition period by rule. The rob- 
lems of individual systems will be considered on a case-by-case basi 
upon a request for waiver making the same showing applicable to 
microwave ms. Accordingly, the rules will apply immediately 
i ions on, or after their 


unless a : 
aim is to allow an orderly r the relatively small 
ith limi whose viability 
rules, or where 


a; 


.9)) 
Sar tne 


any request 
6. Copyright suits 


copyright matter 
h 159 of the first 
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; bestow broadcast or transmission rights’ to ing-which it, does 
not own (or as to-which it has not obtained:a:le 
Report on Rebroad A » RR. 

with rebroadcast 


DOW, in-, 
: present copyright situation, which would appear li to.obtain for 
Se sabstentick period of time, and without the slightest ‘intent of 
: affecting the determinations to be made in the pending suits. “’, 


CONCLUSION AS TO PART I 


109. The foregoing are the rules which we believe to be appropriate 
for all CATV. systems at this time. We believe that they represent 
: @ fair’balancing of the competing interests, and. properly accommo-. 
date both industries and thus, the public interest “in the lirger and 
more effective use of radio” (sec. 303(g)). We recognize further're- 
vision may be called for as ‘we gain experience in their implementation. 
. This docket (15971) remains open with this report designated ‘as the 
second ‘report, and ‘we shall revise the rules; as the public ‘interest 
i in our ‘consideration of. part II or upon the ‘basis of new 
ormation ‘or ‘éxperience’(and, if appropriate, after giving notice 
of such proposed revisions). Finally, as in the’ case-of' all ral 
we shall give farther guidance through the medium of rulings directed 
to specific situations. ; . ee ° 
110. In light of the foregoing, we find that the public‘interest would 
be served ‘by ‘modification of the rules previously ‘promulgated ‘for 
microwave-served CATV systems and the adoption of ‘rales govern- . 
ing all CATV systems, as set forth in the attacheil ‘appendix, D:’» Au- 
thority for the rules adopted herein is contained in sections 1, 2(a), 
_ 3(a), 4 (2) and (7), 308, 307(b), 308, 309, 310, 319, and 403 of the 
ommunications Act of 1934, as amended. ie 


PART Ii. MAJOR MARKET, DISTANT STATIONS POLICY—PARAGRAPEL 49-50 
OF THE NOTICE, - Ce 


A. The Notice; Comments 


111. In the notice, we stated (par. 49, 1 FCC.2d at p. 471): 


* * © pending the outcome of this proceeding, applications for microwave 
facilities to be used to relay the signal of any television station to a CATV 
system in a community with four or more commercial channel 
and three or more stations in operation (or with at least two stations in 
operation and one or more stations authorized or applied..for) must be 
accompanied by a clear and full showing that in the particular circum- 
stances a grant would not pose a substantial threat to the area. A- like 
showing must be made. in applications for microwave facilities to serve a 


mand, of course, ‘stations will have to take into account the effect of any copyright 
decision in making requests for carriage under the present. rnles. oe aT. 
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CATV sys' 
community 
stations (e.g., within the grade 
mercial stations), any new UHF 
operation. 
In paragraph 50, we specifically invited comment: 
* * © on whether the foregoing course of action as to applications before 
id be extended to the nonmicrowave CATV system in 
rule which would prohibit the 
beyond its grade B contour 
(par. 49)), without 
in the particular cir- 
cumstances there maintenance of inde- 
pendent UHF service in the community. 


119, We have considered the comments received on this important 
aspect. A summary of some of the comments is set out in appendix B. 


B. Evaluation 


113. The discussion in appendix B gives some of the highlights of 
the comments submitted on this aspect. The more detailed showings 
have, however, been considered, and will be referred to in the ensuing 
discussion. While these showings are pertinent, particularly with 

to the trends which are so important to our evaluation, they do 
tive answers to the problems before us; rather, they 


grounds for our 

trends in the C. 

ground, based on the patent 

roadcasting and the CATV industries compete. 
1. The economic impact ground 
114. The UHF trend—As stated in our notice, we are at a watershed 

in the development of UHF broadcasting. UHF broadcasting gen- 
erally suff a very serious setback in the 1950’s and limped along 
until the passage of the all-channel receiver legislation. In enacting 
this “unique” legislation in 1962, Congress made the judgment that 
development of THE “is not only the best but the only perceeay way 
of achieving an adequate commercial and educational system in the 
United States” (H. Rept. No. 1559, Sith Cong., 2d sess., p. 4: S. Rept. 
No. 1526, Sith Cong., 2d sess., P- 7). Such a system would “permit 
all communities of appreciable size to have at least one television sta- 
tion as an outlet for local self-expression,” provide “at least three 
competitive facilities in ‘all medium-sized communities,” and make 
provision “for at least four commercial stations in all large centers of 
population” (H. Rept. at p. 3). Such a fourth station might make 
possible a fourth national network or the formation of “FM-type 
networks” in television, and also would be “valuable particularly for 
Jocal programing and x elf-expression”—an important need in many 
- markets “because all of the available stations are network affiliates” (H. 
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Rept. at p. 3; S. Rept. at p.4). Thus, as shown by the above and the 
ulsory sale of all-channel sets at the rate of over 9 million a year, 
bens and the American public have staked a great deal on the 
development of UHF. f 
115. As we pointed out in the notice and our prior discussion, there 
iis every present indication that the all-channel set requirement is 
‘having its desired effect, with greatly increased interest in UHF, 
rticularly in the many applications filed for the larger cities. Thus, 
om the beginning of 1962 to the end of 1965, the number of UHF 
commercial stations on the air increased from 85 to 100, and most 
: significant as an indication of the trend, the number of ia poeseaniar 
pending (with multiple applications for the same channel counted 
once) increased from 19 to 80. There are now indications of the 
beginning of a fourth network or of an “FM-type” network, involving 
UHF and VHF stations in some major markets. ‘With this increased 
' ferment in UHF, we believe that the next few years will supply the 
’ critical answer to whether the congressional goal of a truly nationwide 
television system employing both UHF and VHF on an effective in- 
termixed basis will be achieved. (See H. Rept. at p. 7; S. Rept. at 


. 6.) 
= 116. The CATV trend.—The CATV trend is even more pronounced, 
and has already been noted in our first report, paragraph 65, 38 F.C.C. 
at page 709, and in the prior discussion (pars. 31-33). As stated, the 
CATV growth has been explosive and gives every indication of con- 
tinuing its phenomenal spurt. In 1959, there were about 550 CATV 
systems, in 1965 at the time of the first report, there were about 1,300 
‘ATV systems, and today—less than a year later—it is estimated that 
‘ there are 1,565 (Television Di Dec. 27, 1965, at p. 3). Further, 
there are 1,026 CATV franchises which have been recently granted 
but are not yet operating (ibid.). The number of applications’ for 
franchises is even larger—an estimated 1,958.°* Clearly, there is 
considerable substance to the statement of the official of one of the 
: Jargest CATV groups, quoted in our notice (par. 39, 1 FCC 2d at p. 
468) : 

The competition for CATV franchises is unparalleled in the history of 
American communications, It exceeds even the pell-mell scramble for tele- 
vision broadcasting permits that occurred throughout the United States 
in the first few months after the long television freeze in the late forties 
and fifties. We learn that new CATV systems are being sought or author- 
ized at the rate of oneaday * * *. 

117. Equally important is the changing nature of the CATV op- 
‘ eration. In 1959, the average CATV 7 rovided three signals to its 
subscribers; in 1965 the majority provided five or more signals (par. 
65, first report), and the average system built today has 12-channel 
' capacity There are now 20-channel systems proposed (e.g., the 
Jerrold proposal in Philadelphia), with industry leaders predicting 


®@ As noted, the estimates as to franchises granted and applications vary. See pars. 31, 
116. supra. NCTA rted recently that 1,500 applications for CATV permits Baa been 


repo) 
' filed in the last 12 months and that 1,200 were pending (N.Y. Times, Dec. 19, 1965). By 
any estimate (e.g.. TV Digest, AMST, NCTA), the figures are impressively ie 

& In its ly comments (p. 18), AMST asserts that of 54 systems for which dota was 
available and which began operations in 1965 (through July of 1965), only 5 were & 
channel systems; 44, or $1.5 percent were of 12-channel capacity. 
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that in the next 5 years “improved technology will have made the 20- 
channel CAT Vs commonplace * * *” (Television Magazine, Dec. 1965, 
‘s 31). There is greatly increased use of microwave facilities (1.¢., 
om 50 systems using microwave in 1959 to 250 in early 1965 to about 
450 today). The distance which signals are taken has also increased 
atly (to over 665 miles). Finally, the CATV industry has shifted 
Its attention to the larger communities, and CATV franchises have 
been granted or are being sought in such cities as Gomer ne Toledo, 
Cleveland, San Diego, Dayton, Baltimore, Syracuse, Al , Sacra- 
mento, Pittsburgh, irmingham and Fort Wayne. To quote again 
the large CATV group (par. 39 of the notice) : 

First, and of overriding importance, is the shift of CATV strength to a 
new locus. The centers of the most intense CATV development now are the 
very large cities. In the past our attention was focused on the smaller 
pesmi vi ‘and in these we reached about 2 percent of the Nation’s television 
population. 

But today we are in the throes of spirited competition for the development 
of cities such as New York, Philadelphia, Cleveland, Birmingham, Syracuse, 
Rochester, Wilmington, Norfolk, the entire State of Connecticut, and entire 
counties such as the 37 cities of Camden County, N.J., all of Montgomery 
and Chester Counties, Pa., etc. * * *. 

The CATV ome believes that it can be successful in such cities 
because it will bring better reception (particularly as to color) and, 
most important, the programing of important independents (e.g., the 
three New York independents to Philadelphia). : 
118, It is apparent that these two trends (UHF and CATV) raise 
aserious question. Both CATV and UHF broadcasting, for example, 
are entering the larger markets, most often in an effort to bring pro- 
aming that is not now available in these markets. There are at 


east 168 communities or areas with UHF stations operating, author- 
ized, or applied for which also have CATV activity. In 68 such 
communities or areas, there are already operating CATY systems; 29 
have CATV systems franchised but not operating, and 66 have CATV 
Spee ee In the notice, we set out as an example the 


Philadelphia area, where there are now three commercial U sta- 
tions on the air (and another one authorized) and there are several 
well-fnanced CATV applicants seeking to bring in the signals 
of the three New York independents. The most critical question posed 
js how these two trends mesh in the ensuing years. 

119. We have studied the comments civefally in this respect. While 
they give some indications (see par. 122, infra), the answer remains 
uncertain. On the one hand, the NCTA, relying largely on the Seiden 
report, contends that CATV in a large community such as Philadelphia 
can have little effect on the healthy existence of stations; that if 
anything, CATV will aid these stations by bringing them into homes 
where they might not otherwise be received. But we believe that this 
contention has significant defects.** In any event, it would appear 


prime time, arrived at 
‘a diversion from the Philadelphia UHF stations due to CATV of only 61,450 homes out 
of 1.3 million TV homes in Metropolitan Philadelphia (report, pp. 84-86). As already 
noted (n. 19, notice) the report measures the diversion as against the total Philadelphia 
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| that a crucial consideration is whether the Seiden report is correct in 
its belief that in the large cities, it “is not clear as to what these CATV 
promoters will offer that makes them think that they gain substantial 

' numbers of subscribers in such areas” (Seiden report, p. 84). In his 

: Judgment, “potential CATV markets are those areas lying 40 or more 
miles distance from three full network signals * * *” (id. at p. 83). 

' 120. But very i snes segments. of the CATV industry do not 
agree with the Seiden report. They are proposing to invest ve’ 
large sums of money (including amounts such as $40 million) in their 
belief that CATV, employing 12, 20, or even greater capacity systems, 

; can gain very substantial audiences in these large markets. The 
leaders of such important CATV groups as Jerrold or Teleprompter 
believe that “almost all American cities—small and large—will be 

: wired for television * * *” and, in the words of the top official of 

. Teleprompter, “within the next decade, 85 percent of ahi television 
sets in the United States may be receiving their programs by cable 
rather than over the yn elevision Magazine, De 1965, p. 30). 
Another experienced CATV operator estimated more conservatively 

: that CATV may reach 30 to 35 million households within the next 
decade (Broadcasting Magazine, July 26, 1965, p. 31). 

121. We do not accept the above statements as necessarily correct, 
any more than we accept Dr. Seiden’s assertion to the contrary. The 

pee fact is that on the record before us, it is not possible to give a 

efinitive answer to the future growth of CATV—to whether it will 
achieve very substantial penetration in the major markets and, cor- 
respondingly, to what its impact will be upon developments in 
these markets. 


122. Indications in the materials before us would “pee to indicate 


Substantial growth and substantial impact by CA 


audience, plainly ignoring the very facts RGD which the analysis is based. The point is 
, that whatever criterion is used to measure CATV impact, the same criterion should be used 
, to measure the audience UHF would have without CATV. If, therefore, it is assumed 
, that 9 percent of the CATV subscriber homes would, on the average, be watching the three 
| New York iegependent. stations and would therefore be diverted from the three Philadel- 
phia UHF stations, the resultant 1,450 homes—should be related not to the 1.3 
million TV homes in Metropolitan Philadelphia, but rather to the average number of homes 
in Metropolitan Philadelphia that would be viewing the three UHF stations if there were 
no CATV. The audience for nonnetwork programing in Philadelphia is certainly no 
gpeater than in New York (and indeed would undoubtedly be much smaller in the beginning). 
, If, therefore, 9 percent of the TV homes during prime time were assumed to be the number 
which, on the average, would be watching the three Philadelphia UHF stations, this would 
result in a total average audience of less than 120,000 homes a: it which the impact of 
a loss of more than 60,000 homes should be measured rather than against 1.3 million TV 
homes. In short, the Philadelphia audience which would be attracted to the New York 
, Independent stations is a very important part of the audience at which any independent 
Philadelphia UHF station must aim—a critical point ignored by the Seiden report. 
We would also point out several other factors: (i) The potential effect on the UHF 
‘Independent becomes even more serious when markets smaller than Philadelphia are con- 
sidered (see footnote 57) ; (il) it 1s unrealistic to assume that UHF independents in such 
markets will have the financial base to bid for and obtain the same amount of expensive 
; Ronnetwork film program as the New York VHF independents, with their much larger 
Population base, and thus, the CATV audience for nonnetwork Programing may well not 
. be divided equally between the UHF independents and the distant VHF ones; and (iil). the 
20-channel system would permit the importation of the New York network stations which 
would also contribute to diversion of audience during the 30-45 percent of time these sta- 
tions are presenting nonnetwork fare, 

As stated, the CBS study indicated that it had not included “* * © a group of appli- 
cation for CATV systems in communities with three more than adequate services 
ice. * © * applications for franchises * * * in places like Albany, Syracuse, Galveston, 

‘niladelphia, and Cleveland * * *}. If these systems are established and thrive, it 1s 

clear that the ential for community antenna systems far exceeds anything that we have 

| talked about thus far and, in fact, much of the country could ultimately become CATV 

territory.” (CBS comments, exhibit A. pp. 16-17.) Thus, CBS focus was on the old or 
“traditional” CATV and not the new developing trend in the industry. 


in the large 
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markets. Thus, Midwest Television, the licensee of a San Diego sta- 
tion, submitted a study made by an independent research organization 
in late June 1965, of the San Diego area, the 51st_market (ARB 
ranking on net weekly circulation), with three VHF stations and 
CATV systems which carry these stations and all seven Los Angeles 
THF stations without nonduplication treatment. The study indi- 
cated that the CATV systems, with a present total of roughly 10,000, 
are adding subscribers at a rapid rate. Thus, in one section where 
CATV had been available for only 3 months, more than 36 percent 
of the homes had already been wired for CATV; as of late June, 43 
reent of the CATV subscribers interviewed had been subscribers 
‘or less than 3 months (Midwest comments, dockets Nos. 15971, 14895, 
and 15233, pp. 24, 28). But this study is obviously too fragmentary 
to be conclusive on this important question. The stud also indicates 
very considerable impact upon the local stations. paragraphs 
40-41, supra.** 

123 There is no doubt as to the seriousness of the question posed. 
The new UHF stations face a difficult road; we would expect, with 
the passage of time and thus the build-up of all-channel sets, and 
related endeavors, that these new operations would be successful. But 

or 20-channel capacity, can obtain very substan- 
bers in these same mark 


mendlents (e.g., those oti New York 


vudier programing 
listening hou hiladephia si 
the basis of a 50-percent As pointed out, the 


™To the same effect, see the addres 
NCTA convention, where Mr. Blechta 
sample indicated that one-third of the 
stations have a combined share of andience of 85 
trast to a share of ‘less than one-half’ among CA’ 
1965. p. 14.) 

8 Further, Philadelph: 
even though still major. 

to-Stockt 


homes. 
r sufficient to support opera’ 
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nonduplication provision would afford virtually no relief, since non- 
network pecpreming is not distributed on anything like a simultaneous 
nationwide basis.* The rise in advertising demand for television 
time is also pertinent to this question; as noted (footnote 30), there 
are countervailing considerations which, at the least, require that this 
fact be considered in the context of the particular situation (e.g., in 
Philadelphia there are three and possibly four new stations to share 
the increased advertiser demand). Finally, we point out that it is 
not just a matter of causing the demise of the independent UHF sta- 
tions; if these stations’ revenues are substantially reduced because of 
such CATV activity, so that they do not have the financial base to 
program effectively, the result is still a detriment to the public interest 
‘in the larger and more effective use of radio” (Communications Act, 
sec. 303(g)). In short, the problem posed is whether, if CATV suc- 
ceeds greatly—for example, to the 50- to 85-percent figure predicted 

y_its optimistic proponents—there is correspondingly a grave danger 
to UHF broadcasting. 

124. It has been urged that we simply ignore the problem and let 
events in the major markets decide between CATV and the UHF 
broadcast stations. ‘But for reasons already developed, such a course 
would be inconsistent with our statutory responsibilities and might 
lead to results inconsistent with public interest in a number of respects : 


(i) CATV does not now serve the rural areas, and it has not been estab- 
lished that it can practically do so. If CATV were to undermine the healthy 
development of UHF, it would mean that people in the urban or more 
built-up areas would be getting additional service at the expense of those 
in the rural areas; we think that such a result is patently inconsistent with 
the public interest and the act’s goals. 

(ii) CATV is a form of pay-TV, in the sense that one must pay to obtain 
the television service. There are substantial numbers of people who either 
cannot afford to or do not wish to pay for television.” If then the CATV 
dlocks development of UHF broadcasting, it would again mean that some 
People would be getting additional service at the expense of those who cannot 
afford or are unwilling to pay for such service. 

(iii) Most important, CATV does not serve as an outlet for local self- 
expression. It does not present local discussions, the local ministers or 
educators, the local political candidates, etc. If events in the major markets 
should establish that CATV has prevented the healthy maintenance of UHF 
broadcasting, it would mean that, for example, New York independents would 
have been substituted for Philadelphia independents. We think that would 
be contrary to sound allocation Principles, long established in section 307 (b) 
of the act. It would be a clear frustration of the congressional purpose re- 
cently stated of making available in areas such as Philadelphia additional 
broadcast stations to meet the “important needs” for “local programing 
and self-expression” (par. 41, notice). It would also undermine the goal 
of a “Samia national network built upon these additional stations (par. 41, 
notice). 


% Nor would extension of the UHF station's signal beyond its grade B contour by CATV 
systems compensate for fragmentation within that contour by CATV systems paring ve 
substantial penetration. -We note that CATV systems tend to bring in the distant big ay 
independents (since such stations constitute a better sales point in obtaining subscribers 
rather than the new UHF stations. In any event, an independent’s source of revenue is the 
local and national spot business, as to w ich the metropolitan area rating Plays a very 
significant role. As shown by the above discussion, that rating could be seriously affected 
in the event of very substantial CATV penetration. ° 

% Thus, even the CATV industry estimates that on an industrywide basis CATV systems 
now in existence have achieved about 55 Percent level of the total number of TV homes 
in the markets served, and that this tigure will ultimately rise to 70 percent. (Television 
Magazine, Dec. 1965. p. 30). 
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197. We have focused in the above discussion on the independent 
UHF station. But as interested parties such as Storer have stated, 
there is also a problem with Ls es to the new UHF station in a market 
with two VHF stations. e UBF station does not necessarily 
obtain a full line of network programing in such markets; either 
initially or for a considerable period of time, it may be dependent to a 
very substantial extent on nonnetwork fare. Further, several parties 
have expressed the fear that because of CATV, such new UHF sta- 
tions will not be able to obtain a primary network affiliation. Finally, 
we note that to a significant degree, whether rightly or wrongly, 
CATV penetration would appear to have a discouraging effect on entry 
of new UHF stations (or on the substantial expenditures which must 
be made for the high tower and power necessary for an effective 
operation). Permittees of several new stations have set out their 
fears of the consequence of CATV importation of distant stations from 
New York, Los Angeles,etc. To give but two examples: 
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(i) The permittee of the new UHF station in Sacramento has informed 

the Sacramento City Council that the importation of outside signals from 
. San Francisco-Oakland and Los Angeles, as proposed, would make it 

- impossible for the UHF station to survive (joint’ comments, p. 15). 

(ii) [Regardless of whether Jerrold’s proposed Jacksonville CATV sys- 
tem will be subject to carriage and nonduplication], it is your permittee’s 
belief that should Jerrold introduce through its proposed system the pro- 
grams of the three television networks, it will be impossible for WJKS-TV 
to obtain the network affiliation required for its survival. (Statement of 
Rust Craft Broadcasting Co., permittee of UHF station WJKS-TV, Jack- 
sonville, Fla. ; AMST comments, p. 71.) 

The above examples are not cited at this point for the correctness of the 
‘attitude taken toward CATV penetration in the particular situation, 
,but rather for the attitude.°° We think it important, in view of the 
‘¢ritical period facing UHF, that the UHF entrepreneur be given a 
forum for thorough exploration of this serious problem. 

128. The contentions of some of the parties with respect to pay-TV 
are also pertinent here. Several parties (e.g., ABC, Westinghouse, 
_AMST) have stated that CATV, particularly if it succeeds in the 
major cities, can readily branch out into pay-TV (for example, by 
providing that one channel will be “original” programing available 
only for a specific additional charge—a form of pay-TV somewhat 
akin to the Bartlesville experiment in 1957-58). The parties assert 
that whether or not pay-TV is desirable, it should be initiated only 
after full consideration in an appropriate proceeding and not “come 
in the back door” through CATV operations and profits based on the 
sale of the broadcast industry’s product. 

129. Whether a form of pay-TV operation will result from CATV 
is uncertain and would appear to depend again very largely upon the 
growth factor, particularly in the larger cities which would naturally 
be the backbone of any wire-pay-T'V operation. But we would agree 
that in the circumstances its authorization should stem from the 
Commission (or the Congress) after appropriate preceedings. For, 
what is involved is not the strictly wire-pay-TV proposals such as 
recently attempted in California. A hybrid CATV-pay-TV opera- 
tion would be based, in an integral and substantial fashion, on use of 
broadcast signals (to provide the economic base for the pay-TV 
‘“frosting”), and such use of broadcast signals should be allowed only 
if it is found to be in the public interest. We have petitions now under 
consideration, which seek the authorization of pay-TV on a regular 
basis using broadcast facilities, perhaps only in the UHF portion of 
the spectrum. It is clear that until resolution of the very important 
‘policy issues, oe Pa operations. based in substantial part on use of 

roadcast signals is inappropriate. Since here again the critical 
‘factor is the growth of CATV in the larger cities, we think that this 
is added reason for the policy and procedure we have adopted, since 
‘that procedure will be ially applicable to such cities. We intend 
to explore thoroughly the relationship, if any, of proposed CATV 
‘operating in the larger markets and the development of pay-TV in 
that market. This is a matter which is also involved in part II of 


:, © We note also that the contrary opinion has been expressed by some new UBF en- 
trepreneurs (namely, that CATV operation will aid, rather than hurt them). 
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this ioe , and will be the subject of a ific legislative recom- 
mendation of the Commission. See paragraph 153, infra. 
130. We believe that the foregoing discussion, showing the serious 
westion posed by the potential effect of very substantial CATV 
development upon U. development and the possible adverse con- 
sequences to the public interest, demonstrates the need for the major 
market, distant signals policy which we have adopted. Before dis- 
cussing that policy (see pt. 3, infra), we shall turn to a second ground 
which also, in our judgment, supports the need for the policy. 


2. Fair competition 


131, We have previously discussed this “fair competition” ground 
in connection with the nonduplication requirement. See first report, 
paragraphs 52-57, 28 F.C.C. 683, 7 03-706. That discussion, which wilt 
not be fully repeated, is pertinent here.. As shown, the CATV indus- 
try is growing at a tremendous pace, with a changing nature (entry 
into major markets, with 12- or 20-channel systems, bringing the signals 
of big city independents such as those of New York and Los Angeles). 
If the CATV should achieve substantial penetration of these com- 
munities (50 percent or over), the result might be most serious for, 
the new independents in these same areas. This points up 2 
critical consideration—that the nonduplication requirement will be of 
virtually no assistance, since what is involved is the establishment and 
healthy maintenance of independent stations, and nonnetwork syndi- 
cated or film programing is not distributed on a simultaneous nation- 
wide basis. We therefore shall reexamine the fair com tition 
considerations in the context of the present problem—the CATV and 
UHF trends and the need to develop 2 policy or procedure because of 
these trends. 

132. A television station normally obtains the right to exhibit non- 
network programs by outright payments to program suppliers, from 
whom the station usually secures the exclusive right to exhibit the 
posse within a particular geographical area and for a particular 
ength of time. This exclusivity reflects the judgment that presenta- 
tion by others of a. program such as a feature film within the station’s 
market within some period of time obviously reduces the audience and 
the value of the program to the station. ‘As we noted, the amount and 
kind of exclusivity that can be created is restricted b the antitrust 
laws. But those laws permit the creation of substantia exclusivity as 
a normal incident of the program distribution process, and this exclu- 
sivity is maintained, in large part. through the operation of section 
395 of the Communications Act, which forbids the rebroadcasting of 
any station’s signal without the consent of the originating station. 

133. We have pointed out how the CATV system presently stands 
outside of the above distribution process (pars. 54-55, first 
report, 38 F.C.C. at p. 7 04) : 

[The CATV] has not been found subject to the requirements of section 
$25, [footnote omitted] It does not compete for network affiliation, nor for 
access to syndicated programs, feature films, or sports events. It is not con- 
cerned with bidding against competing broadcasters for the right to exhibit 
these programs nor with bargaining with program suppliers for time and 
territorial exclusivity. Moreover, because the distant station whose signal 
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is carried has no control over the CATV’s use of its signal, the question of 
whether a program should be exhibited through CATV facilities in any par- 
ticular market cannot be the subject of bargaining or agreement between the 
distant station and the program supplier—although the question of whether 
the same program should be rebroadcast in that market by a television station 
or a translator can be, and often is, the subject of such bargaining and 
agreement. 

‘This is not the usual competitive situation. The CATV system and the 
local broadcaster provide the public with access to the same basic product— 
the programs created or sold for distribution through broadcasting stations. 
The broadcaster, however, must himself obtain access to the product in the 
program distribution market, with its various restrictions and conditions. 
The CATV operator need not enter this market at all. 

134. The anomalies which result from this situation are even more 
. marked in the case of the independent station, particularly in light of 
the recent CATV trend. Procuring attractive programing which will 
interest viewers is, of course, the most vital concern of the new UHF 
. independents. For example, such stations may bid for and obtain 
, exclusive rights to an attractive feature film package. No other sta- 
: tion in the same market could show these films—but a CATV system, 
which never entered the bidding, might well bring in these same films 
from a distant market. Ifthe CATV reaches very significant propor- 
; tions—50 percent or more, the result is the loss of the exclusive right 
for which so much was paid and upon which so much may have been 
staked. And here we stress again that without the financial sustenance 
from entertainment programs, a station has no adequate economic base 
to serve as an outlet for local expression for all the people in its service 
area. 

185. When the situation is viewed on an overall basis, rather than 
from the viewpoint of individual programs, the result is equally anom- 
alous. The CATV seeks to secure as great a number of subscribers 
as possible in these major markets, aiming for a figure well over 50 

: percent if possible. Since the people in these markets have three full 
network services, it seeks to attract such a large number of subscribers, 
in large part, by bringing in the independent programing of distant 

: big city stations such as the New York of Los Angeles independents. 

; And it obtains such programing by simply paying a common carrier 

: to bring to it the signals of these distant stations (or by itself erecting 
a tall antenna on an appropriate high elevation to receive the signals 
and then relay them with suitable amplification along the way to the 
subscriber). The new UHF station also seeks to attract as wide an 

‘ audience as possible in these same markets by bringing in attractive 
nonnetwork programing. But the UHF station cannot, either by 
means of a common carrier, its own microwave relay, or a tall antenna, 
decide that the best way to obtain such programing is sim ly to bring 
in, in whole or in part, the programing of the New Yor independ- 
ents. The established distribution process given congressional recog- 

‘nition in section 325(a), proscribes such conduct. (See letter to Mr. 
Martin E. Firestone, dated Dec. 16, 1965, FCC 65-1107.)® Both the 
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broadcaster and the CATV thus have the same objective—providing 
as large a segment of the public as possible in these major markets 
with access to nonnetwork programs. The question therefore arises 
why the CATV should operate under one set of competitive rules and 
the broadcaster under an entirely different set. On its face, this com- 
petitive situation would appear to be a most unfair one. 

136. Illustrations in the sports area further point up this anomalous 


situation and are particular y pertinent in view of the nore of 
sports programing, both to the CATV and broadcasting. The broad- 
cast station (or its network) bids for the right to exhibit sports 
programing (see, eg $37.6 million bid for CBS for the 2-year right 
to show NFL football games; Broadcasting Magazine, Jan. 3, 1965, p. 
124) ; even then, those rights are at times circumscribed by blackout 
requirements (during Home games), and other conditions permitted by 
Congress or the antitrust laws. See, e.g., Public Law 87-331. The 
broadcaster must operate in accordance with these established industry 
conditions. But the same sports program that is unavailable to the 
broadcast station is presently made available to the station’s audi- 
ence by CATV systems. In the words of the president and general 
manager of Wisconsin Valley Television Corp. (AMST comments, 
attachment B, p. 10, quoting the House CATV hearings on H.R. 7715, 
p. 415) : 

Another serious problem: In Wausau, Wis., because of our proximity to 
Green Bay, WSAU-TV is blacked out of the Green Bay Packers football 
games. This I can understand on behalf of the National Football League and 
the Green Bay Packers * * *. I’mnotallowed tocarry the games. Any cable 
system can reach to any area and get these games—some via microwave. 
Then these games can be moved into WSAU-TV’s area. Can our station sit 
on a Sunday without the football game, while the cable system is running 
big ads in the local newspaper; “Get total television on cable television.” 

Now I would like to deliver total television but because of laws and rules 
and regulations, I’m not able to give total television. The cable system, with 
no laws, no rules, no regulations, can deliver to my audience, by FCC defini- 
tion of tower height and power, much more television than I can deliver to 
them because of the stricture that I must operate under * * *.” 

137. The answer is sometimes given that the CATV system is simply 
a master TV antenna, and therefore on this ground should be allowed 
such different competitive conditions. But this answer does not with- 
stand analysis. A CATV system which proposes to employ micro- 
wave to bring in signals 400 or 500 miles away is not a master TV 
antenna service. It cannot seriously be argued that CATV proposals 
to bring the New York independents to Dayton or the Los Angeles in- 
dependents to Dallas-Fort Worth represent master TV antenna ar- 
rangements. Nor, whatever its validity in many instances, can the 
argument appropriately be made when a ve tall antenna is employed 
on 2 high elevation, with many miles of cable and electronic gear to 
distribute the distant signals. In any event, the question remains: If 
the distant signal is freely available for use in the area, as the CATV 
argues, why is it not just as freely available for use by the broadcast 
stations in the area (e.g., through a tall antenna on a high elevation). 
Clearly, however, it is inconsistent with all notions of propriety to say 
that a Philadelphia or Baltimore UHF station may make whatever 
use it desires, without permission or payment of the programing car- 
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ried over the New York independents. See section 325(a), and its 
legislative history. The result of such “freedom of access” would be 
gross inequity and chaos.” d 
138. Here again we have reached no final determination but rather 
have pects Er this is a queen warranting thorough explora- 
tion in the hearing process. It may be that whatever the disparate 
conditions for operation, there is no need for concern because the 
CATV will not significantly affect the development or healthy mainte- 
nance of UHF television broadcast service. But as stated we cannot 
make that determination on the record now before us. It follows that 
on this gens also, there is need for a procedure pegged to full explo- 
ration of the issue in the context of an evidentiary hearing. : 
8. The major market, distant signal policy, and procedure 
139. We have previously found that CATV can make an important 
contribution to the public interest, and we adhere to that judgment. 
CATV, along with other auxiliary services, has made a significant 
contribution to meeting the public demand for television service in 
areas too small in population to support a local station or too remote 
in distance or isolated by terrain to receive regular or good off-the-air 
‘reception. It has also contributed to meeting the public’s demand for 
at reception of multiple program choices, particularly the three 
ull network services. In thus contributing to the realization of some 
of the most important goals which have governed our allocations 
planning, CATV has clearly served the public interest “in the larger 
and more effective use of radio.” And, even in the aN market, 
where there may be no dearth of service (e.g., Philadelphia, with 
three full-time network services, and four independent U stations 
_ either on the air or authorized), CATV may, we recognize, increase 
viewing 2 Speen either by bee in programing not other- 
: wise available or, what is more likely, bringing in peogeaning 1osUy 
available but at times different from those presented by the local 
stations. But this contribution (and related ones such as better recep- 
: tion, etc.) should not be made at the expense of healthy maintenance 
: of UHF operations. We have reached no determination on this criti- 
‘cal matter. Rather, we have decided that a serious question is pre- 
sented whether CATV operations in the major markets may be of 
such nature or significance as to have an adverse economic impact 
upon the establishment or maintenance of UHF stations or to require 
these stations to face substantial competition of a patently unfair 
nature. We have also indicated our concern. with the relationship, 
if any, of ie CATV operations on the large markets and the 
_ development of pay-TV in those markets. 
140. Our policy and implementing procedure are therefore ad- 
dressed squarely to these serious questions. The basic thrust of con- 


© The answer that the CATV does not have a “free ride” in view of the cost of the cable 

' system, misses the point, since the cost of the disseminating system is no basis for exemp- 
tion from observance of the fundamental distribution process by which the program prod- 

‘ uct is obtained. Both the CATV and the UHF station have substantial costs of construc- 
tion maintenance and operation. Thus, the most recent UHF station in Chicago, Ill., had 
&® construction cost of about $3,000,000, substantial estimated yearly operating ex- 


penses, including those sums allocated to pro costs. The UHF station cannot ap- 


graming 
propriate the programing of the New York independents, without consent or payment, no 
matter what its costs are. 
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gressional policy in the Communications Act is to resolve such 
important questions, in the context of appropriate evidentiary hear- 
ings, before consequences possibly adverse to the public Interest 
develop. (Cf. sec. 309 of the Communications Act.) We think that 
that policy should be applied to this situation. We have determined 
that we have jurisdiction over CATV necessary to carry out the pro- 
visions of the Communications Act (such as secs. 1, 4(i), 303 (h), 
(g), (r), (s), and 307(b)). It is important, we think, to exercise 
that jurisdiction with respect to CAT’ operations in the major mar- 
kets, so as to insure that such operations will be consistent with the 

ublic interest. And to accomplish this, it is necessary to examine 
t pronenly such operations before they become established or well 
entrenched. Once entrenched, it is difficult, if not wholly impracti- 
cable in the light of the disruption which would result, to take effec- 
tive action or to attempt to roll back the situation, if it should develop 
or be shown that the CATV operation is inconsistent with the public 
interest. 

141. We shall accordingly follow procedure whereby the signal of 
a television broadcast station shall not be extended beyond its eB 
into the top 100 major markets (as ranked by ARB on the basis of 
net weekly circulation of the largest station in the market) by a 
CATV system which has obtained a franchise for operation in such 
a market, except upon 2 showing made in an evidentiary hearing that 
such operation would be consistent with the public interest, and partic- 
ularly the establishment and healthy maintenance of UHF television 
broadcast service. In this way, the Commission will be able to explore 
in depth the details of the proposed CATV operation, the marketing 
studies which have been made relating to it (by either the CAT 
or broadcast groups in the area), the present and potential picture 
as to television broadcasting in the market, the positions and showings 
of the interested CATV and broadcast parties, the possible plans or 
potential of the proposed CATV operation for pay-TV, and other 
important facets. After such exploration, the Commission will be in 
a position to make an informed judgment directed to the facts of a 
particular case. 

142. We believe that the procedure which we have adopted is fair 
and best suited to promote the public interest, taking into account 
both the develope of the broadcast and the CATV industries. It 
is in line with the urging of several parties that what is needed is full 
evidentiary hearing. While the hearing urged has usually been one 
of an overall nature, we believe it best to consider these important 
matters in the context of the particular request and the particular 
situation. 

143. We recognize that the evidentiary hearing may consume some 
significant period of time. But as stated, the public interest. requires 
thorough exploration of the very important issues raised; they cannot 
be sloughed aside or the answers ay assumed. Further, the re- 
quirement for an evidentiary hearing has been confined to the top 
100 markets, where there is generally no dearth of service and new 
UHE services are coming on the air. For example, in Philadelphia, 
there are three VHF network affiliated stations, three UHF inde- 
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‘pendents on the air, with » fourth authorized. In the markets below 
100, where there may be a greater present need for additional tele- 
vision service, the general requirement for evidentiary hearing is in- 
applicable. See paragraph 146, infra. 

144. We have selected the top 100 markets for special attention 
‘because it is in these markets that UHF stations or wire pay-TV 
based upon CATV operations are most likely to develop and therefore 
the problems raised are most acute. Further, as noted, any delay in 
icommencement of CATV operation because of the necessity for evi- 
‘dentiary hearings is mitigated by the consideration that these markets 
generally have a considerable amount of presently available and 


‘prospective new service. Finally, the top 100 markets include roughly 
90 percent of the television homes in this country. Our policy there- 
fore focuses on the critically important areas. 

145. Admittedly, there can be substantial problems affecting the 
public interest where the CATV system proposes to extend the signals 
of broadcast stations beyond the grade B contour into areas below 
the top 100 markets. But there are differences between the two situa- 
tions which call for different procedures. In markets below the top 
100, the independent UHF (or VHF) station is much less likely to 
‘develop; the stations in such markets are apt to be three or less in 
number and network affiliated. This means, in turn, that the non- 
duplication provision is effective (since network programing will be 
‘significantly involved), and protection of a station’s network pro- 
graming should contribute very substantially to insuring its continued 
viability. It would appear that network programing will continue 
‘to be available in such markets; in the unlikely event that such pro- 
graming becomes unavailable because of CATV impact, there would 
‘gppear to be other appropriate remedial action which can be taken. 
Further, it is in the markets below 100 that there may be underserved 
areas where CATV can make its most valuable and traditional con- 
tribution. Indeed, the market division which we adopt is really a 
‘division between CATV in its traditional sense and the new, revolu- 
tionary facet of CATV, as posed by its entry into the major markets. 
‘It is the latter which peculiarly requires the most thorough examina- 
tion in the context of an evidentiary hearing. 

‘146. We think, therefore, that a fair compromise is to draw the 
‘ine as to special attention (i.e. evidentia hearings) at the 100th 
market, asd below that point, simply to take such action as may be 
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n in the public interest, upon ropriate petitions bringi 
substantial questions to our attention. paragraph 98. We 
not necessarily hold evidentiary hearing in connection with such peti- 
tions in the smaller markets. Such hearings could be a considerable 
burden both upon the CATV operation and the broadcaster in these 
small communities. See paragraph 78, first report, 38 F.C.C. at 
page 714. Indeed, the hearing might thwart the initiation of needed 
service. Therefore, while hearings might be held in some instances, 
we have devised flexible daage diy generally to treat expeditiously 
petitions or requests involving the markets below 100, since we rec- 
ognize that to hold hearings upon each such petition or request might 
be burdensome to all parties involved and to the public.” 
_ 147. The tion of grantee eng =e February 15, 1966, we 
issued a pab) ¢ notice giving the essence of our determination in this 
t. not yet in operation on February 15, 1966, and pro- 
ing to extend the service of a station ess beg its grade B contour 
into one of the top 100 markets will come within the scope of our major 
market procedure, and must make the necessary showing in an evi- 
dentiary hearing. In view of the very t desirability of avoiding 
the disruption stemming from action app: icable to an operating system 
and the strong public interest considerations underlying our policy, 
we think good cause exists for immediate effectiveness of the major 
market rules upon their publication, as suggested by somo of the parties. 
‘A line must be drawn as to “grandfathering,” and we believe it appro- 
priate to do so upon the basis of operation on the date of the public 
notice. -A system which has gone into operation by extending signals 
beyond their grade B contour to subscribers in the top 100 markets for 
the first time after that date, would be subject of a cease-and-desist 
proceeding.®* Since we shall not “ dfather” systems coming into 
operation after February 15, 1966, the effectiveness of our action, prac- 
tically speaking, is geared to that date. We could follow normal pro- 
cedure and wait until 30 days after publication in the Federal Register 
to proceed against systems commencing operation after February 15, 
1966, in the top 100 markets. But we do not believe that this hiatus 
would serve any useful purpose or the public interest. For, in the 
interval, a system might commence operation after the February 15 
date and make “drops” to a significant number of subscribers, all of 
whose CATV service could be ended when the Commission instituted 
cease-and-desist proceedings as to the CATV operation. In the cir- 
cumstances here, where “ dfathering” is pegged to the February 15 
date, we think that orderly procins and the Seairability of avoiding 
disruption as much as possible call for immediate Commission action, 


«As previously stated (n. 51, first report, 3 F. 
the Communications Act and consistent, 
examine any question raised in conn: 
bears on the public interest in the particular application: 
recognize that thi: 
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rather than the Commission waiting passively on the sidelines for. the 
30-day period to expire. Good cause therefore exists to. make the rules 
as to the major market ep pe effective upon publication, so:that 
we ae pee’ forthwith against any system operating in contraven- 
tion of those rules.°* 

148. The essential purpose of our policy is to take hold of the 
future—to insure a situation where we or ih Congress, if it chooses, 
¢an make the fundamental decisions in the public interest upon the 
basis of adequate knowledge. ‘So far as the application of our major 
market distant pa policy, we do not intend to disrupt the existin 
situation, by withdrawing from any CATV subscriber any signal whic: 
he was receiving as of February 15, 1966, in the top 100 markets or 
which he is presently receiving in other markets.“ Based on our 
experience, we regard such a withdrawal as impractical and, in any 
event, we note that we have not made any basic policy judgment which 
would warrant such undue disruption. We therefore shall “grand- 
father” all systems which were in operation upon February 15, 1966 
(the release date of the-above mentioned public notice), to the extent 
that such systems need not make the showing in section 74.1107 to 
continue to carry to subscribers signals beyond their grade B contour, 
which were being supplied to those subscribers on that date. But any 
addition of a new distant signal on an existing system in the top 
100 markets would come within the major market policy. 

: 149. The foregoing dealt with grandfathering. We turn now to 
the question whether systems extending signals beyond their grade 
B contour on February 15, 1966, into one of the top 100 markets, are 
to continue to add subscribers in new geographical areas. Such sys- 
tems, which may recently have gone into operation without regard to 
the Commission’s explicit notice of the pendency of the paragraph 
50 proposal, may have relatively few subscribers. In view of the pub- 
lic interest considerations upon which our policy is based, we do not 
believe that’ such a system should be allowed to expand from a few 
thousand subscribers in one part or suburb of a community to the po- 
tential of hundreds of thousands throughout the entire community, 
until there has been resolution of the serious issues presented (in an 
evidentiary hearing). While there may be a disruptive factor in 
halting CATV growth in the particular circumstances which should, 
of course, be taken into account, we believe that if at, all practicable, 
appropriate geographical areas should be delineated, with the CATV 
growth limited to such areas until resolution of the issues. ‘The prob- 
Jem calls for case-by-case qhegesnt in the particular community as to 
the feasibility of action along the is ae lines and the appropriate 
geographical area or areas. Our judgment will therefore be made 
upon the petition, if any, of the local broadcaster(s) objecting to the 
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geographical extension of the CATV system to new areas, and re- 
sponses thereto. The petition may also request temporary relief in the 
event an evidentiary heering is found to be aoe the Commis- 
sion will determine, upon the basis of the showing and responses in 
the particular case, whether such temporary relief is called for, and 
if so, its nature. In view of the nature of the problem, the Commission 
will give expedited treatment to petitions in this area. Finally, we 
wish to stress one important facet: We have previously put all parties 
on notice as to the pendency of our proposal and have now put parties 
on notice that there should not be expansion of major market systems 
from a few thousand subscribers to a very substantial number of sub- 
scribers until resolution of the public interest issues posed. We expect 
CATV operators to heed this notice and not to attempt to circumvent 
orderly consideration of any petition in this respect by an extraordi- 
nary effort to wire up the community or a eibetantiel portion of it. 
In any event, we are requiring the submission of data showing the 
extent of construction of the system as of February 15, 1966, ile 
we expect the ordinary wiring operations to have continued since that 
date, any extraordinary wiring efforts or entry into parry, new 

phical areas (es. extension of a system from a suburb into the 
main community) will be at the risk of the system and will not be 
accorded weight in the judgment to be made. 

150. As we gain more knowledge in this important area, particularly 
from the hearings being held, we shall revise or terminate the proce- 
dure, as the ba tee indicates. The present rules are our best judg- 
ment of what the public interest now calls for. We recognize that they 
may not perfectly fit every situation, and repeat that should they be 


inadequate or maculy burdensome in individual cases, special action 


or waiver can be obtained upon an appropriate showing. United 
States v. Storer Broadcasting Co., 351 U.S. 192. 

151. Finally, we stress that the rules do not halt CATV service or 
growth. With the possible exception of the applcabiiity of our car- 
riage rules (see par. 66), the CATV viewing public will not be de- 
prived of any distant signal service which it was receiving as of Febru- 
ary 15,1966. CATV will not be precluded from bringing new service 
to underserved areas or from bringing better reception in cities such 
as New York. With possibly only the rarest exception, CATV activity 
which does not involve extension of a signal beyond its grade B contour 
may freely continue” CATV e ansion into markets below the 
top 100 may also continue and will be the subject of Commission 
scrutiny only Spe petition in a particular case. Thus, we have con- 
fed our special attention to the area of most concern—the top 100 
markets where UHF stations are most likely to be coming into exist- 
ence. And, in line with our present general policy in dealing with 
microwave applications (see par. 49, notice, 1 F.C.C. 2d at p. 471), 
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we have specified no “freeze” but rather a full exploration of the facts 
of each case, so that we may make an informed judgment on this most 
important question. We believe that this is a reasonable way to pro- 
ceed, and that the public interest requires no less a, procedure. 

152. Legislative proposals—The foregoing discussion treated mat- 
ters in part I and paragraph 50 of the notice of proposed rulemaking. 
The remaining matters in part II of the notice will be considered on 
the basis of the comments filed in that part and the experience gained. 
For the reason also, this report is designated as the second report. 
We turn now to a brief discussion of the legislative proposals w ich 
we believe are desirable. 

' 153. There are four areas which we shall urge to the Congress as 
particularly warranting its attention : 


(i) As we stated in the notice, we are clearly concerned here with new 
and important questions of policy and law in the communications field. 
‘We therefore state again that we would welcome congressional guidance as 
to policy and congressional clarification of our authority in all respects in 
this field. See notice, paragraph 31, 1 FCC 2d at page 465. 

(i) We believe that congressional consideration of the pay-TV aspects 
of CATV is particularly called for. For the reasons stated in paragraphs 
128-129, we shall urge that Congress prohibit the origination of program or 
other material by a CATV system, with such limitations or exceptions as are 
deemed appropriate. A hybrid CATV-pay-TV operation would be based, 
in an integral and substantial fashion, on use of broadcast signals, and such 
use of the broadcast industry’s signals would appear to be both inequitable 
and inconsistent with the public interest. It is inequitable because it is 
clearly unfair to use the broadcast industry’s product as a basis for wire-pay- 
TV operation which could adversely effect that industry or indeed supplant 
it. More important, were wire-pay-TV to supplant free television broadcast 
service, it would be inconsistent with the public interest, since it would mean 
that the public would receive, at least in large part, the same service it now 

Finally, we are considering petitions seeking the au- 
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such as NBC have urged that a section $25(a) approach would obviate the 
meed for much, if not all, of the Commission regulations in this area and 
would serve the public interest. We are not in a position to state whether a 
section 325(a2) approach would be effective and fully consistent with the 
public interest. We think that this is a matter warranting congressional 
(and Commission) consideration, including such aspects as how a “re 
transmission consent” requirement would function as a practical matter, 
whether systems in small communities should be dealt with specially, and 
whether grandfathering is appropriate and the nature of any such grand- 
fathering. 

(iv) Finally, Congress will be asked to consider the appropriate rela- 
tionship of Federal to State-local jurisdiction in the CATV field, with par- 
ticular reference to initial franchising, rate regulation, and extension of 
service. 

CONCLUSION 


154. Authority for adoption of these rules is contained in sections 
1, 4(i), 303, 307(b), 308, and 309 of the Communications Act. We 
wish to stress particularly the provisions of section 1 that the general 
purpose of the act is to “maintain the contro] of the United States over 
all the channels of interstate and foreign radio transmission * * 
under licenses granted by Federal authority”; of section 303(h), “to 
establish areas or zones to be served by any station”; of section 307 (b), 
to make “a fair, efficient, and equitable distribution of radio service” 
among the several States and communities”, section 308(g), to study 
new uses of radio and generally encourage the larger and more effec- 
tive use of radio in the public interest, and section 303(s), the “all- 
channel receiver” section. The rules we adopt here, under the rule- 
making power bestowed upon the Commission in sections 4(i) and 
303(r), are designed to “study new uses” and insure future CATV 
activity and growth consistent with the “larger and more effective use 
of radio in the public interest.” Indeed, the type of situation here 
involved is the very reason for the creation of this agency as the 
history of early chaos in the radio field shows. As the Supreme Court 
has stated, the Communications Act “expresses a desire on the part of 
Congress to maintain, through appropriate administrative control a 
grip on the dynamic aspects of radio transmission” (FCC v. Potts- 
ville Betg. Co., 309 U.S. 134, 138; see also VBC v. U.S., 319 US. 190). 

155. In this connection, we stress that we are not committed to the 
status quo—to protecting existing investment against new technologi- 
cal advances. The whole history ofthis art has been one of great 
change, from radio to television to perhaps tomorrow satellite broad- 
casting or laser communication. It may be that CATV, if allowed 
full unfettered growth, would prove to be an excellent sup lemen: 
bringing additional service Sa diverse programing to millions o: 
people in built-up areas who can afford it, without detriment.to the 
provision of additional local broadcasting service to the entire Na- 
tion. If so, the information obtained in the hearing process will 
provide that indication, and will be the basis for authorizing such 
growth. But we cannot make that judgment in the record now before 
us—and, instead of the above picture of wire television as an excel- 
lent: supplement, there is the possibility that the Nation might find 
itself with a system half wire, half which is destructive of the 
larger goals of additional networks, additional outlets for local ex- 
pression, and which provides increased service to some in the city at 
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the ny of those in the rural area or those who cannot‘afford -to 
pay. It is, we think, time to get. the f and in light’of the service 
. presently available, there porns 

156. penton It is ordered, This 4th day of. March.1966, that 
the rules contained in the attached appendix D are adopted, effective 
April 18, 1966; Provided, however, t the provisions of section 
| 74.1108 are not effective as to existing operations of nonmicrowave 
CATV systems until 60 days thereafter, and provided further that 
the provisions of sections 74.1105, 74.1107, and 74.1109 are effective 
immediately upon publication in the Federal Register. 

It is further ordered, That pursuant to section 403 of the Commu- 
nications Act, all CATV systems in operation on April 18, 1966, 
shall within 30 days therea: file with the Commission the infor- 


pe ry Fas pa h 99 of this report. 

| It a further ed, That the proceedings in docket No. 15971 
Are not terminated and that, ran t of the comments on part IT of 
docket No. 15971 and/or such further p: ings as the Commission 


may order, amendments may be made to the rules set forth in the 
sieved appendix C or eee rules may be. acer 
_ Lt as further ordered, t the proceedings in ‘os. 14895 
and 15233 Are terminated. : 


APPENDIX A 


', Comments and/or reply comments on part I and paragraph 50 of this proceed- 
ing were filed by : 


AFL-CIO affiliated labor organizations 
Allied Artists Television Corp. 
American Broadcasting Co. 

American Cable Television, Inc. 
American Farm Bureau Federation 
American Telephone & Telegraph Co. 
Aroostock Broadcasting Corp. 
Association for Competitive Reread 


Columbia Broadcasting System 
D. H. Overmyer 

Entron, Inc. 

Eastern Educational Network 
Fuqua Industries, Inc. 


International Telemeter’ Sos 

Jack O. Gross, d/b/a Gross Broadcasting Co. 

Jerrold Electronics Corp. ! 

Journal Co. : pares 

Joint comments of stations KHOU-TV,’KOTV, KXTX, WANE-TV, WAVE- 
TV, WFIE-TV, WFRV, WISH-IV, WJXT, WMT-TV, WNOK-TV, 
WTOP-TV : ‘ : : 5 

Meredith Broadcasting Co. 

Mesa Verde Broadcasting Co., Inc. 

Micro-Relay, Inc. 

Midwest Television, Inc. 

Mobile Video Tapes, Inc. y 

National Association of Broadcasters 


106-529—66——_5 
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National Association of Educational Broadcasters 
National Broadcasting Co. 
National Community Television Association, Inc. 
National Educational Television 
National Farmers Union 
National Grange 
Phillips, Nizer, Benjamin, Krim & Ballon 
Rogers TV Cable, Inc. 
Rust Craft Broadcasting Co. 
San Diego Telecasters, Inc. 
Smith & Pepper (on behalf of over 150 CATV systems) 
Snyder & Associates 
Springfield Television Broadcasting Corp. 
Storer Broadcasting Co. 
Superior Broadcasting Corp. 
Taft Broadcasting Co. 
Telerama, Inc. 
Triangle Publications, Inc. 
Tri-State TV Translator Association 
Trans Video Corp. 
TV Oable Service of Abilene, Inc. 
U.S. Independent Telephone Association 
West Central Broadcasting Co. 
Westinghouse Broadcasting Co., Inc. 
‘Western Slope Broadcasting Co., Inc. 
WGAL Television, Inc. 
WZJAC, Inc. 
WKBH Television, Inc. 
WTVY, Inc. 
William L. Fox 
APPENDIX B 


SUMMARY OF COMMENTS ON PARAGRAPH 50 


National Community Television Association (NCTA) urges that a rule along the 
lines of the policy adopted in paragraph 49 and proposed in paragraph 50 is 
“completely arbitrary,” “gnnecessary,” and “would be a virtual prohibition to 
provide CATV service in such communities (NCTA comments, pp. 13-14). 
By way of support NCTA quotes at length (NCTA, exhibit B, pp. 14-22) from 
the discussion in the Seiden report concerning “CATV in Three-Station Markets” 
(pp. 84-86) and from the Fisher report concerning the effect of noncarriage 
on audience and revenues where there are three or more off-the-air program 
alternatives (pp. 91-92). NCTA states that the Seiden and Fisher conclusions 
“show conclusively that there is absolutely no basis for allegations of CATV 
as an adverse factor in the potential development of UHF television in large 
cities” (NCTA, exhibit B, pp. 22, 32). NCTA asserts further that there is no 


challenge the proposed paragraph 
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all-channel set saturation. 
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' ‘(he comments of the American Broadcasting:Co. (ABC) support the proposal. 
ABO states that a CATV operator in a market such as Philadelphia could carry’ 
the several New York independents to the very serious detriment of the local 
Philadelphia UHF stations, and that the carriage and nonduplication rules 
presently adopted by the Commission are not truly responsive to the “unexpected 
fractionalization of the audience interested in independent programing,” ABC 
therefore believes that the Commission should “establish the areas or zones” 
normally to be served by television stations and delineate the circumstances under 
which a station’s signals may properly be brought to areas. not. within its normal 
service area. It asserts that interim rules, pending the adoption of final rules 
in part II, are needed because once CATV systems are established in markets 
that have a potential for independent UHF station development in the reason- 
ably near future, the Commission will find itself in the impossible position of 
trying to undo what has already been done—of possibly adopting a regulation 
which would deny to substantial numbers the service which they assumed they 
would receive and for which they have already paid. ABC therefore urges the 
adoption of a rule prohibiting any person from transporting the signal of a 
TV station beyond its grade B contour into a community within the range of 
four or more commercial grade A assignments and receiving grade A or better 
service from three or more commercial TV stations (or two, such stations with 
a third station already authorized). ABC.states that such a rule would apply 
basically to all but three of the Nation’s top 100 markets and therefore to: those 
areas which now or shortly will have three or more local network services and 
the reasonably immediate likelihood of a fourth commercial service; that with 
this amount of service, these areas do not have any pressing need for additional 
service via wire, and they are also the areas which hold the most possibilities 
for UHF development ; that the interim procedure would insure that a significant 
pay-TV service would not. be established while the Commission is reaching its 
final decision in this proceeding and in the pay-TV. rulemaking; proceeding that 
has recently been requested; and that at the same time, the interim. procedure 
will not preclude the development of CATV in these relatively underserved areas 
where it serves as a needed adjunct to free television service. Above all, ABC 
stresses that the proposed rule will preventthe establishment of CATV. systems 
in areas and under conditions which the Commission may ultimately conclude 

would inhibit or prevent the normal development of UHF television. ‘ 
Westinghouse in its comments takes a position similar to that.of ABC. It - 
urges a restriction upon the importation of signals into communities ‘situated 
within the grade A coverage of four or more commercial TV assignments and 
communities within the grade A coverage of three or more commercial stations 
actually in operation (with exceptions (i) for two station markets with an 
outstanding construction permit for a third station where such permit is not 
activated within 6 months, and (ii) to areas within the grade A coverage of three 
stations not receiving the full service of the three networks because of the existing 
It asserts that many applicants for CATV fran- 
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The Association of Maximum 
vision, Inc. (Midwest), and the jo 
WANE-TIV, WAVF-TV, W: 
WTOP-TV (joint comments) all urge 

in 


threat to the development 
made to the’ Commission or 
permittee of WJKS-TV, Jacksonville, 
in Charlotte, N.C. Midwest describes 
Peoria-La Salle area, the 
WOIA service area generally, 
that proposals 


existing to-Stockton 

a still more substantial portion of the audience which would be served by KPXL, 

the newly authorized UHF station on channel 29 in Sacramento; that as the 

permittee for the new UHF station in Sacramento has informed the Sacramento 

City Council, the importation ‘of outside signals from San’ Francisco-Oakland 

-and Los Angeles stations, as proposed, would make it impossible for the new 

UHF station to survive. 

AMST, Midwest, and the joint 

CATV system shall be permitted to 

cast station beyond its grade B contour 

(a) that there are’ special circumstances, 

remote and isolated and does not have, 

the future, direct off-the-air local or area television service; and (d) that the 
: with the Operations of all other 

deing ‘proposed 


in the area 
in question, would not pose & 


expansion of any existing UHF station or 
+2 F.C. 2d 


entrepreneur can show that 
he will aid rather than threaten the maintenance or expansion of existing UHF’ 
stations and the development of new UHF' service, 


survival and failure, and at least the difference between effective programing 
and ineffective programing. 
APPENDIX Cc 


COMMISSION’S MEMORANDUM ON ITS JURISDICTION AND AUTHORITY 


; Section 1 of the Communications Act: (47.U:8.C, 151) states shat Cie porpoee 
of the act is the regulation of interstate and foreign commerce in communication. 
by wire and radio, and that to tree ya achieve this 

is centralized in the 


mentalities, factiities, enparaten: ana services (among other things, the wae 
forwarding ‘and delivery of communications), incidental, to’ such transmission? 
oon 30) defines communication by radio as the 


| From thi e plain language of these definitions, there would seem to be no question. 
but that CATV systems are engaged.in interstate communleations HORS DY AES B85 
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“pictures, and sounds * * * by aid of wire” and are 
* © © the receipt, forwarding, and delivery 

to such transmission,” and hence fall within 

tion under section 3(a).+ Moreover, CATV 

rm a& coD- 


seriber)—a chain 
Capital 


an intrastate 
foreign in nature and subject 
the facilities are located within 
Telephone Company V. F.C.C., $28 F. 2d 556 (C-AD.C.) ; Northern Ohio 
Telephone Co., 300 F. 2d 816 ( cert. den, 371 U.S. 820; Pacijic Tela- 
tronics, Inc., FCC 64-1180, 4 R.R. CATV systems are extensions 
of the interstate service of the television broadcast stations whose signals they 
carry, Clarksburg Publishing Co. v. F.0.0., 225 ¥F. 24 511, 517 (C.A.D.C.), and 
hence constitute “interstate communication by wire” to which the provisions of the 
act are applicable (secs. 2(a), 3(a)). See American Trucking Association v. 
United States, 344 U.S. 298, 311.° 

‘With respect to the Commission’s authority to adopt the rules proposed in the 
notice of inquiry and proposed yulemaking, Le., the “provisions of [the] act” 
that are to be applied to CATV systems, there are the following sections: Sec- 
tions 1, 4(i), 303 (f), (bh), (p), and (r), 307(b), 315, 317, and 508. But the 
crucial sections would appear to be 1, 307(b), 4(i), and 303 (f), (hb), and (r). 
‘As the notice and the report and order in dockets Nos. 14895 and 15233 make 
clear, the existence and growth of CATV systems threaten to impede realization 
of the Commission’s television assignment plan and policies under sections 1 and 
307(b) (i.e., the sixth report and order).*. See Carter Mountain Transmission 
Corp. v. F.C.0., 321 F. 2d 359 (C.A.D.C.), cert. den. 375-0.8, 951 (1963). The 
Commission has authority under sections 4(i), 303(f), 303(h), and 303(r) to— 


perform any and all acts, make such rules and regulations, and issue such 
orders, not inconsistent with this act, as may be necessary in the execution 
of its functions (4(i)); . 
make such regulations not inconsistent with law as it may deem necessary 
to prevent interference between stations and to carry out the provisions of 
thisact * * * (303(f)); 
es to be served by any station (303(h) ) ; 
regulations and prescribe such restrictions and condi- 
as may be necessary to carry out the 


The foregoing provisions (4(1), 308(f), 303(h), and 303(r)) give the Com- 
mission broad rulemaking authority to carry out the provisions of this act (@.8- 


+ CATV systems, in receiving, forwarding, and delivering the sta- 
public, are the instrumentalities incidental to the transmission 
within the definition of “communication by radio” in sec. 3(b). 
nnecessary to consider this a nt in view the discussion above 
a) and the scope of the a's proposals. Since CATV 
sec. 3(a) and/or sec. 30). ‘a determination of their precise sta! 
essential to the question of the Com: *s jurisdiction to proceed 
notice of inquiry and proposed rulemaking. 
* Congressionsl approval of the Capital ony doctrine was expressed in 
‘amendment to sec. 202(b). See 105 Co: Record at 6256. 
2 Xt is, we believe, significant that in the jurisdiction of the Interstate Com- 
Commission in American Truc! 


visions 
pare 43 Bsc. soa) ‘and 303(a) 
163 (a) and (b) : 


2 
‘In , there exists the potential to frustrate the purposes 
bodied ), 310, 315, 317, and 508 (and certain Commission 


8). 
{f), (h), and (r) are preceded by the following clause : 
therwise provi 


“Except a8 0! Ged tn this act, the Commission from time to time, as public 
convenience, interest, or necessity requires shall * * °.” 


2 F.C, 24 
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secs. 1 and°307(b)) with respect to communications. or persons‘coming within’ 
the Commission’s jurisdiction (including CATV—sec. 2(a).).. Section 303(h);,) 
in-particular, was affirmatively designed.to.assist the Commission\in effectuating 
the fair and equitable distribution of broadcast, service called for by .section 
307(b).° The Commission’s authority to issue rules establishing the area or 
zone to be served by any station for this purpose includes the power to prevent 
infringement of the rules by “any person” (secs. 312(b) and 502 of the Com- 
munications Act). Hence, it clearly encompasses, we believe, the authority: ‘to 
prescribe by rule the conditions under which the: station’s. signal may be ex- 
tended beyond the area or zone to be served by the originating station, by means 
of CATV—an “interstate communication by wire” to which the act’s provisions 
are applicable (secs. 2(a) and 3(a)). 

Moreover, apart from section 303(h), the general rulemaking power of. the 
‘Commission (secs. 4(i) and 303(r)) includes authority to take necessary action, 
not inconsistent with the act or law, to prevent frustration of section 307 (b) by 
CATV. In National Broadcasting Co. v. U.S., 319 U.S. 190, 215-220, the Supreme 
‘Court citing, inter alia, sections 1, 303(f), and 303(r), stated that: 


The avowed aim of the Communications Act of 1934 was to secure the 
maximum benefits of radio to all people of the United’ States. To that end 
Congress endowed the Communications Commission with, comprehensive 
powers to promote and realize the vast potentialities of radio * *.* In 
the context of the developing problems to which it was directed, the act 
gave the Commission not niggardly but expansive, powers. 


Under such “expansive” and “comprehensive” powers,’ the Commission has au- 
‘thority to take reasonable and appropriate action, including promulgation of 
‘yules, “as may be necessary” to carry out the provisions.of section 307(b)— 
to insure that the regulatory scheme embodied in that section (the equitable 
distribution of service) and section 303 is not frustrated by the operation of 
CATV, an “interstate communication by wire” to which the act’s provisions are 
applicable. This authority does not depend on a specific reference to CATV 
‘or CATV practices in the act. United States v. Storer Broadcasting Co., 351 
U.S. 192, 203. See also, National Broadcasting Co. v. United States, 319 U.S. 
190, 218-219, where the Supreme Court stated: 


True enough, the act does not explicitly say that the Commission shall 
have power to deal with network practices found inimical to the public in- 
terest. But Congress was acting in a field of regulation which was both 
new and dynamic * * *. While Congress did not give the Commission 
unfettered discretion to regulate all phases of the radio industry, it did not 
frustrate the purpose for which the Communications Act of 1934 was brought 
into being by attempting an itemized catalog of the specific manifestations 
of the general problems for the solution of which it was, establishing a 
regulatory agency. That would have stereotyped the powers of the Com- 
mission to specific details in regulating a field of enterprise the dominant 
characteristic of which was the rapid pace of its unfolding. And so Con- 
gress did what experience had taught it in similar attempts at regulation, 
even in fields far less fluid and dynamic than radio. The essence of that 
experience was to define broad areas for regulation and to establish, stand- 
res ~ eon adequately related in their.application to the problems 

solv 


tions” 
onal 
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To the same effect in other fields, see Houston, East ond West Texas 
Co. v. US, 24 U.S. 342; U.S. v. Wrightwood: Dairy Co., 
323 U.S. G12; American Trucking 
ervice Commission of State of New York v. Federal Power 


The Supreme Court 

pleasing] which may di- 

regulation undertaken by Congress.” After 

citing (b) im our situation, the Court stated 
(344 U.S. at 311) : 


commerce and to the p 
transportation” regulation 
_ Seealso 203(a) (19). 

‘We point out that section 204(a) (6) of the Motor Carrier ‘Act is substantially 
similar to sections 303(r) and 4(i) of the Communications Act; while, in the 
circumstances, sections 202(a) and 203(a) (19) of that act are closely analogous 
to sections 2(b) and 3(a) of the act. Farther, the Court 
“despite the absence of specific ref 
stating (at pp. 309-310) : 


Our function, however, does not stop with a section-by-section search for 
the phrase “regulation of leasing practices” among the literal words of the 
statutory provisions. As a matter of principle, we might agree with ap 
pellants’ contentions if we thought it of interpretation 
that the draftsmen of acts delegating agency a 

can or do include specific 
But no great acquaintance with 


220; 4 
regulatory agencies such as the Commission are Oe, 
327 F. 2d 893, 896-97 (C.A-D.C.). 


and fairly appropriate” for 
Interstate Gas Co. va Federat 


e. Colorado 
952 (C.A. 10). 
‘ational B 


justity of power by the 
in dockets Noa. 14895 and 15233 demonstrates the # 


signal. But the community could be deprived of good 

One man, financially and technically q apply- 

both stations and present a single the two stations, 

otherwise available to the area. Th of the act does 

otherwise the licensing and Terulatory, powers of the Commission, {Per ore 
that Congress did not mean its bi language fo Carry the oPbe He it 

- ®The Public Service C: case the power 


iene Ce ia clearly bas no y Juriadiction over 
‘ar administra: ve, agency wer 
Stark:y. Wiekard, 321 U.' y hae DC fee wv. at 
S&S 5). Ct. Peters v. Hodby, 349 U.S. 331. 
TV systems in’ and extend 
close ip to, the rexulatery on the 8 ‘Moreover, CATV 
im interstate communica’ n by wire to which the act's provisions are 
2 F.C.C..2d : sie 
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| “provisions of the act applicable to the exercise of 2 ity over such 
particular, costa 303(f), 303(h), 303(r), 307(b), and 408).; and that the 
I ii ternadieandlowey inquiry represent a a reasonable exercise of that authority in 
e 
APPENDIX D - 


I. Part 21 is amended as fo 
Eee ncttion SLTEe pecenrrohs (a) and (b) are amended and a new para- 
graph (i) is.added as follows: 
$2L710 Derrmrrions 
As used in §§$'21.712.and 21-714: 
(a) Community antenna television apaoms: The term “ 
tenna television- system” (“CATV ee ) Sean ay ic whi 


an apartment house. 
(b) Television station ; television 


broadcast station; translator 

station. The terms “television station” ond “television broadcast station” 
seen aig tausviaion bcoedcamtton station operating on a channel 

assigned to its community by. § 73.606 of this chapter. The term “television 

television translator tion as defined in 


: 21.712, paragraphs (b), (¢), (4) Bhvi6 (e), =) AB). (a), Oe G) 
are amended ; apa (i) (4) and (i) are added ; and to section 21 
“is deleted: { 
ort AUTHORIZATIONS FOE ¥iXED STATIONS TO RELAY. ‘TELEVISION: SIGNALS 
to CATV srstrus * t 
e . . Be my owe e * 
(b) Notification of request for service.’ ‘Any. such CATV system or! other 
subscriber proposing to utilize = service to _— television 


2 ‘FOG. 2a 
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unoccupied reserved educational television channel assignment under 
§ 73.606 of this chapter, the notice shall also be served upon the superin- 
tendents of schools in the community and county and the local area, and 
State educational television agencies, if any. Such notice shall include the 
fact of the request for service, identification of each CATV system to utilize 
the service requested (either directly or indirectly), identification of the 
community served or to be served by each CATV system, and the tele- 
vision station(s) whose programs will be distributed by each such CATV 
system. 

(c) Stations required to be carried. Within the limits of its channel 
capacity, any such CATV system shall carry the signals of operating or 
subsequently authorized television broadcast and 100 w or higher power 
translator stations in the following order of priority, upon request of the 
licensee or permittee of the relevant station: 

(1) First, all commercial and noncommercial educational stations within 
whose principal community contours the station operates, in whole or in 


part; 
(2) Second, all comme 
in whose grade A contours 


power. 
(a) Eaceptions. * * * 


. . . . . . 


. 

(3) The system need not carry the signal of any television translator sta- 
tion if (i) the system is carrying the signal of the originating station, or 
(ii) the system is within the grade B or higher priority contour of a station 
Loa on the system whose programing is substantially duplicated by the 
translator. 

(e) Special requirements in the event of noncarriage. Where the system 
does not carry the signals of one or more stations within whose grade B 
or higher priority contour it operates, or the signals of one or more 100 w or 
higher power translator stations located in its community, the system shall 
offer and maintain, for each subscriber, an adequate switching device to 
allow the subscriber to choose between cable and noncable reception, unless 
the subscriber affirmatively indicates in writing that he does not desire 
this device. 

. . . s . s 


s 

(g) Stations entitled to program exclusivity. Any such system which 
operates, in whole or in part, within the grade B or higher priority contour 
of any commercial or noncommercial educational television station or with- 
in the community of a fourth priority television translator station, and 
which carries the signal of such station shall, upon request of the station 
licensee or permittee, maintain the station’s exclusivity as a program outlet 
against lower priority or more distant duplicating signals, but not against 
signals of equal priority, in the manner and to the extent specified in para- 
graphs (h) and (1) of this section. 

(h) Program exclusivity ; extent of protection. Where a station is 
entitled to program exclusivity, the CATV system shall, upon request of the 
station licensee or permittee, refrain from duplicating any program broad- 
cast by such station on the same day as its broadcast by the station, if the 
CATV operator has received notification from the requesting station of the 
date and time of its broadcast of the program and the date and time of any 
broadcast to be deleted, as soon as possible and in any event no later than 
48 hours prior to the broadcast to be deleted. Upon request of the CATV 
system, such notice shall be given at least 8 days prior to the date of any 
broadcast to be deleted. 

(i) Eaceptions. Notwithstanding the requirements of paragraph (h) of 
this section, 


* * * * * . . * 
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(4) The system need not delete reception of any program which would- 
be carried on the system in color but will be broadcast in black and white by” 
the station requesting deletion. 

(4) Disputes detween television broadcast or translator stations and 
CATV systems; requests for waiver of the rules or for different treatment. 
In the event that a dispute should arise, at any time, between a televisiom 
broadcast or translator station and a CATV system served under an au- 
thorization subject to this section,-on the question of whether the CATV 
system is complying with the applicable requirements, the matter may be 
referred to the Commission for a ruling pursuant to the provisions of 
$ 74.1109 of this chapter, either by the licensee carrier, or by the station, or 
CATV system, with notice to the licensee carrier. Where a dispute has been 
referred to the Commission for a ruling or where a petition for waiver of the 
rules or for different requirements has been filed under § 74.1109 of this 
chapter, with notice to the licensee carrier, microwave service to the relevant 
subscriber shall not be commenced or terminated until 30 days after the 
Commission’s ruling has been received by the licensee carrier. 

(k) Interim requirement. No CATV system shall be provided with micro- 
wave service, either directly or indirectly, if the operation of such CATV 
system would be inconsistent with § 74.1107 of this chapter. 

|| Norm 1.—As used in § 21.712(b), the term “predicted de B contour” means the 
field intensity contour defined in § 73.683(a) of this chapter, the location of which is 
' cecermioes exclusively by means of the calculations prescribed in § 73.684 of this 
Il. Part 74 is amended as follows : 
1. In section 74.1, paragraph (c) (4) is deleted, and two new paragraphs (d) 
and (e) are added to read as follows: 
$74.1 SERVICES COVERED BY THIS PART 
* *. = . * * 

(d) Community antenna relay stations (subpart J). 

(e) Community antenna television systems’ (subpart K). 

2. In section 74.1001(e), subparagraphs (1) and (2) are amended as follows 
and a new subparagraph (9) is added as follows: 
$ 74.1001 DEFINITIONS 


* . * . * * 


* 

(e) Asused in §§ 74.1031 and 74.1083. 

(1) Community antenna television system. The term “community an- 
tenna television system” (“CATV system”) means any facility. which, in 
whole or in part, receives directly or indirectly over the air and amplifies or 
otherwise modifies the signals transmitting programs broadcast by one or 
more television stations and distributes such signals by wire or cable to 
subscribing members of the public who pay for such service, but such term 
shall not include (1) any such facility which serves fewer than 50 sub- 
scribers, or (2) any such facility which serves only the residents of one 
or more apartment dwellings under common ownership, control, or manage- 
ment, and commercial establishments located on the premises of such an 
apartment house. 

(2) Television station; television broadcast station; television translator 
station. The terms “television station” and “television broadcast station” 
mean any television broadcasting station operating on a channel regularly 
assigned to its community by § 73.606 of this chapter. The term “television 
translator station” means a television broadcast translator station as defined 
in § 74.701 of this chapter. A television translator station which is licensed 
to and rebroadcasts the programing of a television broadcast station within 
that station’s grade B contour shall be deemed an extension of the originating 
station. 

* . s . . o s 

(9) Distant signal. The term “distant signal” means the signal of a tele- 
vision broadcast station which is extended or received beyond the grade B 
contour of that station. 

8. Section 74.1031(c) is amended to read as follows: 

§$ 74.1081 ELIGIBILITY AND CONTENTS OF APPLICATION 


* * * * * 
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(c) An application for any authorization subject to $ 74.1033 shall con- 
tain a statement that the applicant(s) have notified the licensee or per- 
mittee of any television station, within whose predicted grade B contour the 
CATV system(s) operate or will operate, in whole or in part, and.the licensee 
or permittee of any 100 w or higher power translator station operating in the 
community of each such system, of the filing of the application. Where it 
is proposed to extend the signal of any noncommercial educational television 
station beyond its grade B contour into'a community with an unoccupied 
reserved educational television channel assignment under § 73.606 of this 
chapter, the notice shall also be served upon the superintendents of schools 
in the community and county and the local, area, and State educational 
television agencies, if any. Such statement of the applicant shall be sup- 
ported by copies of the letters of notification directed to such licensees or 
permittees and educational interests. The notice shall include the fact of 
filing by the applicant(s), identification of each CATV system served or to 
be served under the authorization sought, identification of the community 
served or to be served by each such CATV system, and the television, stand- 
ard broadcast, and FM station(s) whose programs will be distributed by 
each such CATV system. 

Nors 1.—As used in § 74.1031(c), the term “predicted grade B contour” means the field 
intensity contour defined in § 73.683(a) ‘of this chapter, the location of which is deter- 
mined exclusively by means of the culations prescribed in § 73.684 of this chapter. 

4. In section 74.1033, paragraphs (a), (b) (3), (¢), (e), and (£) are amended ; 
paragraphs (g) (4) and (h) are added ; and the note to section 74.1033 is deleted. 

§ 74.1033 LICENSING REQUIREMENTS * * * 

(a) Stations required to be corried. Within the limits of its channel ca- 
pacity, any such CATV system shall carry the signals of operating or sub- 
sequently authorized and operating television broadcast and 100 w or higher 
power translator stations in the following order of priority, upon the request 
of the licensee or permittee of the relevant station: 

(1) First, all commercial and noncommercial educational stations within 
whose principal community contours the system operates, in whole or in 
part; 

(2) Second, all commercial and noncommercial educational stations 
within whose grade A contours the system operates, in whole or in part; 

(3) Third, all commercial and noncommercial educational stations within 
whose grade B contour the system operates, in whole or in part ; 

(4) Fourth, all commercial and noncommercial educational translator 
stations operating in the community of the system with 100 w or higher 
power. 

(b) Eaceptions. * * * 


(3) The system need not carry the signal of any television translator 
station if (i) the system is carrying the signal of the originating 
station, or (ii) the system is within the grade B or higher priority contour 
of a station carried on the system whose programing is substantially dupli- 
cated by the translator. 

(ce) Special requ 
does not carry the 


this device. 
» . . . . . * 


(e) Stations entitled to program exclusivity. Any such system which 
operates, in whole or in part, within the grade B or higher priority contour 
of any commercial or noncommercial educational television station or within 
the community of a fourth priority television translator station, and which 
carries the signal of such station shall, upon request of the station licensee 
or permittee, maintain the station’s exclusivity as a program outlet against 
lower priority or more distant duplicating signals, but not against signals of 
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equal priority, in the manner:and to the extent specified in paragraphs (f) 
and (g) of this section. Tose Batty 

(f) Program exclusivity ; extent of protection. Where a'station is entitled 
to program exclusivity, the CATV system shall, upon the request;of. the 
station licensee or permittee, refrain from duplicating any program: broad- 
cast by such station on the same day as its broadcast by the station, if the 
CATV operator has received notification from the requesting station of the 
date and time of its broadcast of the program and the date and time of any 
broadcast to be deleted, as soon as possible and in any event no later than 48 
hours prior to the broadcast to be deleted. _Upon request of the CATV 
system such notice shall be given at least 8 days prior to the date of any 
broadcast to be deleted. 

(g) Exceptions. * * * 


* . * * * * * 


(4) The system need not delete reception of any program which would be 
carried on the system in color but will be broadcast in black and white by 
the station requesting deletion. 

(h) Interim requirement. No CATV system shall be provided with micro- 
wave service, either directly or indirectly, if the operation of such CATV 
system would be inconsistent with § 74.1107 of this chapter. 

. A new subpart K is added to read as follows: 


Suspart K—ComMUNITY ANTENNA TELEVISION SYSTEMS 


Contents 

Sxe. 74.1101 Definitions. 

Sec. 74.1108 Requirements relating to distribution of television signals by 
community antenna television systems, 

Src. 74.1105 Notification prior to the commencement of new service. 

Sro. 74.1107 Requirement for showing in evidentiary hearing and Comis- 
sion approval in top 100 television markets; other 
procedures. 

Seo. 74.1109 Procedures applicable to requests for waiver of the rules, addi- 
tional or different requirements and rulings on complaints 
or disputes, 


Suspart K—ComMoniry ANTENNA TELEVISION SYSTEMS 


$ 74.1101 DerFrInrTIons 


(a) Community antenna television system.’ The term “community 
antenna television system” (“CATV system”) means any facility which, in 
whole or in part, receives directly or indirectly over the air and amplifies 
or otherwise modifies the signals transmitting programs broadcast by one 
or more television stations and distributes such signals by wire or cable to 
subscribing members of the public who pay for such service, but such term 
shall not include (1) any such facility which serves fewer than 50 sub- 
seribers, or (2) any such facility which serves only the residents of one or 
more apartment dwellings under common ownersbip, control, or manage- 
ment, and commercial establishments located on the premises of such an 
apartment house, 

(b) Television station; television broadcast station; television translator 
station. The terms “television station” and “television broadcast station” 
mean any television broadcasting station operating on a channel regularly 
assigned to its community by § 73.606 of this chapter.” The term “television 
translator station” means a television broadcast translator station as defined 
in § 74.701 of this chapter. A television translator station which is licensed 
to and rebroadcasts the programing of a television broadcast station within 
Hoag here grade B contour, shall be deemed an extension of the originat- 

station. 

(c) Principal community contour. The term “principal community con- 
tour” means the signal contour which a television station is required to 
place over its entire principal community by § 73.685(a) of this chapter. 

(a) Grade A and grade B contours. The terms “grade A contour” and 
“grade B contour” mean the field intensity contours defined in §.73.683 (a) 
of this chapter. 
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(e) Network programing. The term “network programing” means’ the: 

supplied by a national television network organization. 

(f) Substantially duplicated. The term “substantially duplicated” means 
regularly duplicated by the network programing of one or more stations, 
singly or collectively, in a normal week during the hours of 6 to 11 pm, 
Jocal time, for a total of 14 or more hours. 

(g) Priority. The term “priority” means the priority among stations 
established in § 74.1103(a). 

(h) Independent station. The term “independent station” means a tele- 
vision station which is not affiliated with any national television network 
organization. 

(i) Distant signal. The term “distant signal” means the signal of a tele- 
vision broadcast station which is extended or received beyond the grade B 
contour of that station. . 


§ 74.1103 REQUIREMENT RELATING TO DISTEIBUTION OF TELEVISION SIGNALS 
BY COMMUNITY ANTENNA TELEVISION SYSTEMS 


No community antenna television system shall supply to its subscribers 
broadcast by one or more television stations, except in accordance 


the limits of its channel 
of ‘operating or 

100 w or 

upon the 


(2) Second, all commercial and noncommercial educational stations with- 
in whose grade A contours the system operates, in whole or in part; 

(3) Third, all commercial and noncommercial educational stations within 
whose grade B contours the system operates, in whole or in part; 

(4) Fourth, all commercial and noncommercial educational television 
translator stations operating in the community of the system with 100 w or 
higher power. ‘ 

(b) Eaceptions. Notwithstanding the requirements of paragraph (a) of 
this section, : 

(1) The system need not carry the signal of any station, if (i) that sta- 
tion’s network programing is substantially duplicated by one or more 
stations of higher priority, and (il) carrying it would, because of limited 
channel capacity, prevent the system from carrying the signal of an inde- 
pendent commercial station or a noncommercial educational station. 

(2) In cases where (i) there are two or more signals of equal priority 
which substantially duplicate each other, and (ii) carrying all such signals 
would, because of limited channel capacity, prevent the system from carry- 
ing the signal of an independent commercial station or a noncommercial 
educational station, the system need not carry all such substantially dupli- 
cating signals, but may select among them to the extent necessary to preserve 
its ability to carry the signals of independent commercial or noncommercial 
educational stations. 


(iti) the system is 
carried on the syst 
translator. 

(c) Special requirements in the event of noncarriage. Where the system 
does not carry the signals of one or more stations within whose grade B or 
higher priority contour it operates, or the signals of one or more 100 w or 
higher power translator stations located in its community, the system. shall 
offer and maintain, foreach subscriber, an adequate switching device to 
allow the subscriber. to choose between cable and noncable reception, unless 
pre subscriber affirmatively indicates in writing that he does not desire this 

levice. 
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(da) Manner of carriage. Where the ‘signal of any station is ‘required to 
(1). The signal shall be carried! without 


$74.1105 .NormricaTION PRIOR TO THE COMMENCEMENT OF NEW SERVICE 


No CATV system shall commence operations or commence supplying to its 
subécribers the signal of any television broadcast. station carried beyond the 
grade B contour of that station, unless the'systeni has given’ prior notice of, 
the proposed new service to the licensee or permittee.of any television broad- 
cast station within whose predicted grade B contour the system operates or 
will operate, and to the licensee or permittee of any 100 w or higher power 
translator station operating“in the community of the system, and has 
furnished a copy of each such notification’ ‘to the Federal Communications 
Commission, within 60 days after obtaining a franchise or entering into 
& lease or other arrangement to use facilities; in any event, no CATV 
system shall commence such operations until 30 days after notice has been 
given: Such notice shall: be given by existing systems which propose to © 
add new distant signals at least 30 days prior to commencing service and 
by systems which propose to extend lines into obviously new geographic 
areas within 60 days after obtaining a franchise or entering into a lease or 
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menced 
§$ 74.1107. The provisi signals 
were being supplied to subscribers of the CATV system on March 17, 
Norn 1.—As used in § 74.1105, the term “predicted grade B contour’ means the 
intensity contour defined in § 73.683 FoR omrivee ari location of which is determined 
exclusively by means of the calcula’ in § 73.684 of this chapter. 
§ 74.1107 REQUIREMENT FOR SHOWING IN EVIDENTIARY HEARING AND Com- 
MISSION APPROVAL IN TOP 100 TELEVISION MARKETS; OTHEE 
PROCEDURES 


in the foregoing circumstances will be granted where the Commission, after 
consideration of the request and all related materials in a full evidentiary 
hearing, determines that the requisite showing has been made. The market 
size shall be determined by the rating of the American Research Bureau, 
on the basis of the net weekly circulation for the most recent year. . 

(b) A request’ under paragraph (2) ‘of this section shall be filed ‘after the 
CATV system has obtained any necessary franchise for operation or’ has 
entered into a lease or other arrangement to use facilities and shall set 
forth the name of the community involved, the date on which a franchise 
was obtained, the signal or signals proposed to be extended beyond their 
grade B contours, and the specific reasons why it is urged that such extension 

with the public interest. Public notice will be given of the 
and interested parties may file a response or state- 

A reply to such responses or 

The Commission 


specified, 
introduction of evidence upon the CATV system 
otherwise specified by the Commission as to particular issues. 

(c) No CATV system, located so as.to fall outside the of 
paragraph (a) of this section, shall extend the signal of a television broad- 
cast station beyond the gradeB contour of that station, where the Com- 
mission, upon its own motion or pursuant to a petition filed under § 74.1109, 
determines, after appropriate proceedings, that such extension would be in- 
consistent with the public interest, taking into account particularly the 
establishment and healthy maintenance of television broadcast service in 


the area. 
(d) The provisions of paragraphs (a) and (b) of this section shall not 
be applicable to any signals which were being supplied by a CATV system 


2 FC.C. 24 


n February 15, 1966, and:pursnant to a franchise’(where 
) issued on or before that date;: provided; however, that any new 
franchise after " 


geographical areas where the 
filed under § 74.1109: by a-television broadéast 
and after consideration of the 


informally, by letter, but shall. be 


supported 

by affidavit, of any additional facts or considerations relied: upon.,.. Upon 

good cause shown, the Commission may specify a shorter time for the filing 
of. reply comments. 

2 (f). The Commission, after consideration of the pleadings, may determine 

whether the public interest would be served by the grant, in whole or in part, 


or denial of the request, or may issue a ruling on the complaint or dispute. 
The Commission may specify. other procedures, such as oral argument, 
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evidentiary hearing, or further written submissions directed to particular 
aspects, as it deems appropriate. In the event that an evidentiary hearing is 

Commission will determine, on the basis of the pleadings and 
such other procedures as it may specify, whether temporary relief should 
be accorded to any party pending the hearing and the nature of any such 
temporary relief. Where a petition involves new service to subscribers 
(other than service coming within the provisions of §74.1107(a) of this 
chapter), the Commission will expedite its consideration and promptly issue 
a ruling either on the merits of the petition or on the interlocutory question 
of temporary relief pending farther procedures. 

(g) Where a request for temporary relief is contained in ‘a petition with 
respect to service coming within the provisions. of. § 74.1107(d) of this 
chapter, opposition to such request for temporary relief shall be filed within 
10 days and reply comments within 7 days thereafter. The Commission will 
expedite its consideration of the question of temporary relief. 

IIL. Part 91 is amended as follows: 
1. In section 91.557, paragraphs (a) and (b) are amended to read as follows, 
and a new paragraph (i) is added as follows: 
§$ 91.557 DEFINITIONS 

As.used in §§ 91.559 and 91.561 : 

(a) Community antenna television systems. The term “community an- 
tenna television system” (“CATV system”) means any facility which, 
in whole or in part, receives directly or indirectly over the air and amplifies 
or otherwise modifies the signals transmitting programs broadcast by one 
or more television stations and distributes such signals by wire or cable to 
subscribing members of the public who pay for such service, but such term 
shall not include (1) any such facility which serves fewer than fifty sub- 
seribers, or (2) any such facility which serves only the residents of one 
or more apartment dwellings under common ownership, control, or manage- 
ment, and commercial establishments located on the premises of such an 
apartment house. 7 

(b) Television station; television broadcast station; television translator 
station. The terms “television station” and “television broadcast station” 
means any television broadcasting station operating on a channel regularly 
assigned to its community by § 73.606 of this chapter. The term “television 
translator station” means a television translator station as defined in § 74.701 
of this chapter. A television translator station which is licensed to and 
rebroadcasts the programing of.a television broadcast station within that 
station’s grade B contour, shall be deemed an extension of the originating 
station. 

. . . s s * . 

(i) Distant signal. The term “distant signal” means the signal of a 
television broadcast station which is extended or received beyond the grade 
B contour of that station. 

2. In section 91.559, paragraphs (a), (b) (3), (c), (e), and (f) are amended ; 
paragraphs (g) (4) and (hb) are added; and the note to section 91.559 is deleted : 


$91.559 AUTHORIZATIONS FOR OPERATIONAL FIXED STATIONS TO RELAY TELE- 
VISION SIGNALS TO CATV SYSTEMS * * * 

(a) Stations required to be carried. Within the limits of its channel 
capacity, any such CATV system shall carry the signals of operating or 
subsequently authorized television broadcast and 100 w or higher power 
translator stations in the following order ‘of priority, upon request of the 
licensee or permittee of the relevant station : 

(1) First, all commercial and noncommercial educational stations within 
whose principal community contours the system operates, in whole or in 


part; 
(2) Second, all commercial and noncommercial educational stations 
within whose grade A coutours the system operates, in whole or in part; 
(3) Third, all commercial and noncommercial educational stations within 
whose grade B contour the system operates, in whole or in part; and 
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(4) Fourth, all commercial- and: noncommercial educational translator 
stations operating in’ the community of the system with 100: w or higher 


power. 
(b) Haceptions. *'* * 
"  * . * er * * oe 
(3) The; system need not carry the ‘signal of any television “translator 
station if (1) the system is carrying the signal of the o gtation,. 
or (ii) the system is within the grade B or higher priority contour of @ 
oration carried on the cable whose programing is substantially duplicated 
tor. 
requirements in the event of 


Stations entitled to program 
within the grade B 


not against 
specified in paragraphs 
‘ection. ‘Where’ 2. station is en- 


shall, upon’ request of the 
broad- 


of any broadcast to be deleted, as soon 
later than 48 hours prior to the broadcast 
the CATV system, such notice shall be given 
date of any broadcast to be deleted. 

(g) Eaceptions. * * * 

. . * * * -* s 

(4) The system need not delete reception of any program which would be 
carried on the system in color but will be broadcast in black and white by 
the station requesting deletion. 

(h) Interim requirement. No CATV system shall be provided with 
microwave service, either directly or indirectly, if the operation of such 
CATV system would be inconsistent with § 74.1107 of this chapter. 


3. Section 91.561 is amended to read as follows: 
$ 91.561 NOTIFICATION BY APPLICANT 
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permittees and educational interests. The notice shall include the fact of 
intended filing by the applicant, identification of each CATV system served 
or to be served under the authorization sought, identification of the com- 
munity served or to be served by each such CATV system, and the television 
station(s) whose programs will be distributed by each such CATV system. 


Notz.—As used in § 91.561, the term “predicted grade B contour” means the field 
intensity contour defined in § 73.683(a) of this chapter, the location of which is deter- 
mined exclusively by means of the calculations prescribed in § 73.684 of this chapter. 


Dissentine SraTeMENT oF Commissioner Rozert T. Barrier 


I dissent from the action asserting jurisdiction over community 
antenna systems. In my opinion, the Communications Act does not 
now confer such jurisdiction and the Commission is without authority 
to promulgate these rules. 

believe that we should seek legislation to resolve the basic con- 
siderations in this matter. Since the real concern surrounding CATV 
appears to be its possible evolution into pay-TV, I propose an amend- 
ment of the Communications Act to preclude community antenna sys- 
tems from distributing programs other than those received from trans- 
missions of broadcast stations. 

I am opposed to the rule’s impediments on entry of community an- 
tenna systems into the top 100 markets, and specification of the grade B 
contour, rather than the grade A or lesser contour, as the benchmark 
for requiring carriage of local TV stations. 


SraTeMent or CommmussioNer Kennetu A. Cox, Concurrine 1x Part, 
G IN Parr 


I concur in the steps the majority has taken, but must dissent to its 
failure to take other measures which I believe to be critically im- 
portant. I think we are, indeed, at a crossroads in the development of 
our television system—and I gravely fear that the majority has taken 
@ wrong turn. 

The Commission has had a sorry record with respect to CATV. In 
the early 1950’s when questions were first raised about CATV, the 
Commission’s staff recommended that the cy assert and exercise 
jurisdiction over this new phenomenon.!. However, the Commission 
of that day, not recognizing the potential aap of widespread CATV 
development, procrastinated and finally dechined to assert general 
jurisdiction. At first, the consequences of that decision were not 
readily apparent—and were largely confined to small television mar- 
kets where CATV, in most cases, performed its true supplemental 
function. Later the impact of CATV competition assumed more 
serious ee and the Commission began to shake off its leth- 
argy. e Carter Mountain case? it denied an application for 
microwave facilities to serve CATV systems in Wyoming on the 
ground that the increased competition to a small market television 
station which would have resulted might have impaired its ability to 
continue to serve its audience. It indicated that it would grant the 
applications on conditions designed to protect the station by requiring 


2See Television Tngairy. hearings, ‘ore the Committee on Interstate and Foreign Com- 
ong.. D 


merce, U.S. Senate, 85th . 3490 et seq. 
2 Carter Mountain Transmission Gory. v. Federal Communications Commission, 321 F. 
2d 359 (C.A.D.C.), cert. don. 375 U.S. 951 (1963). 
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that the CATV systems carry the local station without degradation of 
its signal and without duphcating its programs. : see: 
Then last April, after more than 2 years of consideration: of 
: ‘voluminous comments and special studies by the Commission and the 
: broadcast and CATV industries, we ted minimal rules with respect 
to microwave-fed ‘CATY systems.and proposed to extend them to 
off-the-air systems as well. It seemed to me—as I’m ‘sure it did to 
: broadcasters who had become increasingly alarmed by the Sree 
5 abi of CATV and its extension into larger ‘and well-served mar- 
ets—that the Commission had finally taken hold of the ter) 14 
years late, but in time to prevent serious damage to the fabric of our 
' television service. The Commission was divided four to two, but the 
majority, after considering and carefully laying out the unfair com- 
petitive impact of noncarriage of local stations or duplication of their. 
programs, adopted rules which I think would have gone far toward 
preserving the system so painfully developed in this country—and 
romoting its further growth in the UHF. rules would neither 
i have destroyed existing CATV systems, nor deprived their subscribers 
of By DEvgrae. Similarly, they would not have blocked all future 
CATV development, but would simply have moved toward sateen 
that cable systems perform the valuable supplemental service for whic. 
' they were originally devised. A ing of our first reportiand order 
in dockets Nos. 14895 and 15233, 38 F.C.C. 688, with its careful analysis 
of competition between broadcast stations and CATV systems—with 
: particular emphasis upon the program exclusivity obtained in the 
market by broadcasters and its importance to their operatio ives 
one the clear impression that the majority was concerned first and fore- 


: ‘most with the preservation and expansion of our over-the-air television 
While 


system. le it recognized the important service CATV systems 
' ean supply to their subscribers, it insisted that CATV was secondary 
- ‘and subordinate in rank, and should therefore be subjected to quite 
' modest restrictions to favor the pri service. 

But now, less than a year later, the tone is different. In the report 
and order now issued—and even more in the deliberations leading up 
: to the decisions reflected there—there has been a shift in emphasis. 
There is a subtly heightened importance assigned to the diversity of 
choice which cable systems provide to some television homes,? with 
i -@ corresponding depreciation of the local service of area stations. 
There are expressions of concern that we not block the “new” tech- 
* nol of wired television—though the alternative of wired versus 
. broadcast distribution has long been with us, both in radio and tele- 
' vision, and it seems to me that CATYV’s technology, like its program- 
ing, is derivative and much less exciting in its ibilites than the 

over-the-air mode. And there is a tendency to downgrade program 
: exclusivity—which seemed so important last April—and to fo: 

the unfair competitive impact on broadcast operations of the CA’ 


actions which they 
sometimes completely false. 
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practices which we then undertook to regulate. The shift:is most 
Sbvious in the reduction in the degree of nonduplication protection 
which is now to be afforded local broadcasters. 

Why this change in attitude? I suppose it could be argued that my 
colleagues who now feel that crema saigpead pre se is.more in the 
public interest than the 15 days before an after local broadcast 
which we specified last April were sro 4 uninformed when they took 
that action, and therefore made a mistake. They do not advance this 
explanation, and I am sure it was not true. In fact, they gave much 
more careful-attention to consideration of the details of broadcast and 
CATV operation last year than they did on this round of discussions. 

It would be more normal for such a change in position to be ex- 
Lsengtve in terms of new information which has come to our attention 

or the first time since our action of last year. This may be the basis 
for what I rd as drastic impairment of the protection which we 
then decided should be given to the exclusive program rights a local 
broadcaster has acquired in the program market—but, if so, it has 
not been explained to me in these'terms. I cannot claim that I have 
read all the comments in this voluminous proceeding, but in those I 
was able to examine—drawn from both broadcaster and CATV fil- 
i and in the analysis of all the major comments prepared by our 
staff, I find no new factual data, and no new arguments, bearing on 
this issue which satisfactorily explain or justify the abandonment of 
the 15-day standard previously adopted. And, as suggested above, 
none of my colleagues have marshaled arguments which the; 
drawn from the comments to rationalize this new approach. nstead 
they talk vaguely of balancing interests and minimizing disruption for 
the subscribers of existing systems not yet subject to the rules, and of 
the importance of making network Lay eee available to these sub- 
scribers on the day they are presented by the networks. If the last 
of these considerations is so important it seems strange to me that for 
ears we have knowingly permitted television stations to delay net- 
rograms for the far more numerous over-the-air audience. 
as no one ever proposed a rule to prohibit this nefarious 


The fact is, of course, that except for certain live programs having 
an element of timeliness—all of which were excluded from the benefits 
of delayed nonduplication, and are almost never delayed in practice— 
there is no real urgency about oesing & parson: program on & par- 
ticular day or at a particular time. ere may be an element of con- 
venience, but it is one of the disadvantages of the television medium 


that the viewer must try to adjust his schedule to fit the times someone 
else—at a network or a local station—has selected for the presentation 
of his favorite programs, and can change at will. It 2 important 
that as many papgon oir as possible be.made available in each 


market. But as ge out below, the nonduplication rule now 
adopted seems to me to be based on the concept that it is better that 
the cable subscribers, who are a minority, be able to see every network 
show on its day of gh sree than that they be furnished every such 
show, but with some of them delayed for a short period in order tomake 
more of'the most popular shows available to everyone in the market, 
nonsubscriber and pobsertber alike. 
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I would like to discuss in. detail the discussion, in the first‘report 
and order in the microwave dockets, of the period of nonduplication 
protection to be required, but time does not permit it. Certainly this 
was one of the longest and most carefully reasoned sections in the 
document, occupying nine pages. in the printed report: (see = 101 
to 127). I find the explanation now offered for abandoning the result 
there reached so 1 tialias to be shocking. Consider: what:the 
majority says in paragraphs 51 to 56. They start by Speen : 
simultaneous nonduplication is clearly called for—which is ly 
startling since even NCTA concedes this. It then ‘notes that in the 
first report we further determined that “some measure: of protection 
beyond simultaneous nonduplication would also serve the: public in- 
terest on a number of grounds.”. I think that sets some sort of record 
for delicate understatement. After carefully considering the'data 
accumulated in over 2 years, we explicitly found that 15-day non- 
duplication, before and after local broadcast, was reasonably necessary 
to achieve fair competition and-:preserve the local broadcasters’ 
hard-won program exclusivity. ; inks 

Now the majority say they have reconsidered and made a different 
balance, “in light of the fact that the rules are now being made appli- 
cable to a large number of existing systems and will affect their exist- 
ing service tothe CATV viewing public.”:. Well,-that was certainl: 
thoroughly understood in April 1965, when we proposed to exten 
the microwave rules to, the off-the-air systems, and to‘apply them to 
microwave service being provided under grants made prior to De- 
cember 1963. That.was the object of the exercise! Why. the sudden 
announcement—as if discovered for the first:time—that. compliance 
with the rules “would tend to substantially disrupt the viewing habits 
of the CATV subscribers.” While I don’t think the “disruption” is 

and‘am satisfied that the subscribers would 


more anxious to face the wrath of an aroused public than anyone else, I 
think some hazard of that kind is involved in making judgments 
signed to serve the. overall public interest but: which injure or offend 
some part of the public. Parth ermore, I think it could be ‘demon- 
strated to the péople concerned that their fears were exaggerated— 
and that in a rather short time they would adjust to the few scheduling 
changes which would actually be involved. 

| In other words, I agree that we should avoid unnecessary disruption 
of established viewing: habits, but not that we should do so “as much 
as possible”—which to the majority apparently means that such con- 
cern for established, if fleeting, habits of a very small. part of the 
television audience should shape national television policy, not just 
for them but for all future subscribers of all future systems as. well. 
The majority says it seeks to preserve “the valuable public contribu- 

2 F.C. 24 


812 Federal Communications Commission Reports 


tion of CATV in providing wider access to nationwide programing.” 
I agree that far, t not that there is any necessity for insuring’ a 
wider selection of particular day for a favored few, 
of the opportunity,” otherwise 
Pp at all. . The basic objective of per- 

TV systems 


mitting y rk 
cansbedally acievedsenirss ted ‘out: inthe ‘first report, under 
ard sie Seren bland] that all th : 

© majority ly announces i © per- 
tinent considerations,” they think Se ealicn ahioaleebe cut tothe 
same day for ing systems. I don’t know what balanced, 
since all they have is the danger that some CATV sub- 
seribers—certainly not i i 


distant stations. The only t then 
result is that it will eliminate bulk of delayed nondu 
iti first report.’ I think 


question carefully, we believe that the 15-day 
posed in our last notice shouldbe ad 
grams, our sample week shows that, 4 
+4 were delayed less than 1 day, 
were delayed § to 15 days, and 


of a 15-day period. 

Thus our study showed that 79.1 percent of delayed 
casts were delayed from 1 to 15 days, and this was used as @ princi, 
justification for the 15-day protection adopted. Now.it is argued that 
reducing the protection to the same day is good because it avoids deal- 
ing with the problem the rule was d i dle in the first place! 
The roe ae notes, “as an incidental it, i 
stantially reduce the areas of i 
and CATVs in complying wi : 
achieved by cutti e heart out of this part 
the rights of the broadcasters to such a low level 2 
ties for causing “disputes” are very slight. What, seems odd to me is 
that we achieve this happy accommodation by favoring the party to 
this prospective “dispute” whom. the first report found to be 
jn unfair competition in the area of program duplication, to the disad- 
vantage of the party whose program rights the rules were designed to 
protect. Bett 

The majority then concedes that its concern about disruption as a 
result of 15-day nonduplication would not apply to new systems going 
into service hereafter. ‘Thus even if wemust defer to the pare 
ests.of a relatively few people in not having their viewing habits modi- 
fied in the slightest, it is clear that the more effective protection of the 
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policy in the first report could be applied to new-systems since 
Fear ee eae eld bar no eatabhehot viewing patterns. “But 
the majority does not: even adhere to policy in this partial:fashion. 
say that even‘here there would be disruption because the:sub- 
may not be able to view p from: distant-stations at the 

in his ‘TV guide. are so solicitous of the future 

in, they compl ly overlook the. interests of the 

about the “disruption” suffered by the'resident 

ly settled area who has no cable service, or the urban viewer 

who can’t afford such'service, and who read in this'same seme 
TV. guide* of p: carried on distant: stations on’ the cable’ but: 
which are not a) le to'‘them onthe local station(s), though they: 
would have been if the local broadcaster’s first-runsrights had been ade- 
quately protected? © ‘There has been a lot of talk that the Commission’s 
age of CATV: operations would make: second class'citizens:of. . 
cable viewers. It Seem tose iene cee eee overboard ‘in’ 
the other direction by shaping policy to -2\ridiculous degree'of 
importance to these people’s assumed interests. It’s hard forme to 
weep for the cable subscriber who signe’ receive more:stations— 
though probably no more real servi the people of New ‘York: 
City but who, we are now told, must not only have this wealth of pro-. 
gram choice but must also have every available to him the 


‘same day it is made available to viewers in News York. ae 


I would like to expand upon the impact I think this curtailed pro- 
tection will have onthe nonsubscriber.:. In one-'and:two-station mar- 
kets the local broadeaster tries to put together the best possible schedule 
for his viewers, drawing’on more than one ‘network. Since conflicts 
‘are almost inevitable between ‘the more popular programs of the com-: 
‘peting networks, this has customarily meant that most of theprograms 
‘are presented: at the time of network feed, if the station is intercon- 
nected, but some are broadcast on'a delayed basis. Whilesome CATV. 
interests have sought to denigrate this’ practice by it “cherry 
'‘picking,” it -seems,clear tome that it has served—and would: continue: 
to serve—the public interest by making available in markets with less 


to ‘ee: ich hislocal: 
audi and. 
eee 

com: : 
station’s independence os reach- 
rogramis offered it by-its nebwork.”'L’ 


systems serving a substantial percentage 
-of ‘its audience to clear live for:all the network shows Sepians to pre-- 
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ot _ do not think this straightjacketing of the local broadcaster is 
esirable. 

I think the impact will be even greater in markets with one or two 
stations. To the extent they now delay network programs—which 15- 
day nonduplication was specifically designed to protect—I think such 
stations have been providing a service to their audiences. I think they 
will now be sharply restricted in their ability to continue this service— 
if not totally precluded from doing so. As long as only a small part 
of their audience is served by cable systems, they can probably continue 
to present programs on a delayed basis even though some of their 
potential viewers will have seen the program a short time earlier. But 
if and when cable subscribers become a really significant factor in the 
market—and such operations are expanding at a rapid pace—then the 
broadcaster will not, I think, be able'to continue to present programs 
selected from more than one network. It will be cult enough to 
compete with the current offerings of a substantial number of distant 
stations—probably located in a ee market—without trying to doso 
with a program which a third, a half, or more of the local station’s 
audience have already had an opportunity to watch. The majority, 
in paragraph 51, tries to shore up its argument about “disruption” as 
to new systems Med saying that it is because of such concerns that some 
broadcasters, although entitled to 15-day protection, have requested 
only simultaneous nonduplication. In paragraph 116 of the first re- 
port we stated that NCTA had shown “a few instances” of such con- 
cessions by broadcasters, but did not regard this.as of decisional im- 
portance. In the cases I know of where broadcasters who were en- 
titled to no protection under the rules were able to bargain for 
simultaneous nonduplication, the result has been that they present no 
seaves programs, or at most one or two. 

The majority seeks to support its refusal to give greater nonduplica- 


tion protection as to new CATV systems by arguing that it is obviousl 
preferable to have one set of. rules for all systems. Ofcourse I onl 
saci’ that, too, though I think the single rule should provide for 15- 

ay protection. But we quite often adopt tightened rules which would 
bear harshly on existing operations, and in most cases we handle the 
problem by grandfathering the situations which "have already devel- 
oped and applying the new rule prospectively. That is exactly what 


we could do here—and should do since my colleagues are un’ to 
inconvenience the subscribers of existing cable systems... This is com- 
mon governmental practice, and often involves much more substantial 
discriminations than would be the case here. 

The majority then turns to the question whether it should retain 
15-day irri Wee rotection- for nonnetwork programing. It 
decides not.to do so for the geliacra drcaat ys that it afforded minimal 

rotection at best. In other words, having given.very restricted non- 

aplication protection to nonnetwork p: out. of concern for 
CATV systems (see par. 123, first report), the Commission now with- 
hed even that sts to oe a oe = a oe ae 
of the pro; exclusivity for which it rgain y, then, di 
we make iis provinian last April, when we knew as much about this 
aspect of the matter as.we donow? I agree that 15 days is no enough, 
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| and am satisfied that we will do serious damage to the present method; 
of program distribution unless we give the broadcaster at least ‘pro-~ 
tection of his right to be the first to present each program he purchases 
' for his market. The majority says it has determined that we must 
: look elsewhere if we are to achieve effective relief in this respect.: This 
i Pefers to some extension of the concept of permission to,rebroadcast to 
cable operations. I think that this: requires legisla’ aa which may 
take a long time—and in any event I do not think it. will necessarily 
provide the protection the majority seems to be seeking—though not 
very aggressively. _The- legislative pro we have submitted to 
Congres calls attention to roblem but makes no ific.: recom 
mendation. In paragraph 152(iii) the majority concedes that: they 
are not in a position to state whether a section 325(a) approach: would. 
. be effective and fully consistent with the public interest.. That bei 

the cass; Podo notthink yy are in a position to abandon: the only 
: -protection now given the broadcaster—minimal though it is.i: 

The majority drops an interesting footnote to paragraph 55;.in 
which it says that same-day nonduplication affords “substantial”. pro-: 
tection to the most popular network P ing so that. “most. net- 
work affiliated stations should be viable.” [Emphasis supped} It; 
must be encouraging to broadcasters faced with serious and:growing 
CATV competition to know that the majority thinks that not too 
many of them will go under—with loss not only to. the businessmen 
concerned, but also to the local audiences ph “ 

In paragraph 56 the majority concedes conflicting public con- 


siderations are presented—though they have carefully avoided men- 


tioning’a single factor favoring retention of 15-day protection—and 
: conclude that their resolution constitutes.a fair compromise. I fail to 
' gee mueh evidence of this alleged balancing of competing interests. It 
seems to me that zeal to avoid at all costs any disruption to existing 
» cable subscribers has carried the day. I don’t think this matter was 
' really in issue at this stage of the proceeding. We'did indicate that. 
we wanted comments.as to policy with respect to duplication of pro- 
broadcast: by the local station in black and white but available 
in color on a distant station on the cable... The parties ‘duly addressed 
: themselves to this question. But as to the extent of nonduplication 
protection, I think eral understanding was'that we 
a careful decision of this issue last Aprilin scopes the microwave. + 
- yules,.and that if we adhered to our tentative conclusion as to jurisdic-.. ” 
tion over all CATV, there would. be no change in this provision of the: 
: rules unless (1) experience with the microwave rules uncovered flaws, 
' or. (2) someone demonstrated that off-the-air systems:are'so different 
that these rules could-not appropriately be carried over to them. I; 
' know of no evidence of the former, and no one seriously tried to estab- 
; lish the latter—not even the NCTA, which sim ly. incorporated the 
: arguments it made to Co last. May-in.an effort to show that. cer-: 
tain stations had piceperedeicien delayed nonduplication: 

But without any such showing of a need for change in the comments: 
filed in the proceeding, the majority has abandoned the.position. it 
: developed so carefully last year. I suppose this simply proves the 
‘| power of the pen when wielded by thousands of indignant members 
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of the public—even when they have been intentionally misled into 
writing In i i -—though 


ive programs of each, but then indi 

broadcaster has by reminding him that he must p 
the network did and that prime-time must be broadcast 
entirely within prime time. It may be he can shoehorn in a few 
P’ on this basis, though I believe it will require some changes 
in policy by some of the networks—and will certainly involve added 
expense for the station. “Thus if it has been delaymg network pro- 
eee the use of film, it would have to buy = videotape nis- 

i d that’s no small expense item, especially if he has to able 
to handle color in order to be entitled to protection. Farther, unless 
the network in question provides him an advance feed, he will have 
to have two loops into his studio, one for the live broadcast going out 
over the air and the other to feed the tape machine with a program 
coming in at the same time from another network. Since one- and 
two-station markets are usually this may pose serious problems 
for the broadcaster, and he may simply throw up his hands and carry 
the full schedule of a single network to avoid trouble and expense. 
If he does, the public will lose by jt—and so will he, in terms of lowered 
average audience. I much prefer the greater flexibility permitted by 
the 15-day rule, and donot think the maj ority has even addressed them- 
selves to this problem—much less assured themselves that what they 
speak of is feasible. : : 

The majority inserts 


hours, and in’two- 
station markets, from 1 to 4214 hours. So when they concede that the 
median is not insignificant and that:there willbe some detriment to 
the public if the local station curtails delayed broadcasts, they must 
also recognize that for half the markets involved (84 one-station and 57 
two-station) the impact will be more severe. Nonetheless, they console 
themselves with the thought that the amount of delayed broadcasts is 
not too large in the median market. But what puzzles me is that it was 
unwillingness to Biecke 8 established viewing patterns as to these very 
same programs which led them to cut back on nonduplication.protec- 
tion. Lf they worry about showing these 514 or 11 hours of program- 
ing at later times to CATV’ subscribers, why are they so nonchalant 
about the risk that the ee or greater, number of nonsubscribers may 
lose all, or a substantial part, of that pecgeamiig® TY would think 
that any sensible balancing of equities here would favor the nonsub- 
scribers. 
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zine than he poly of mall 

hearingsto which weare now 

' "Certain of the broadcast entities comments ents ini this See 
urged. us to exercise our authority er section $03(h) ‘of the ‘act 
“to-establish areas’or zones'to be served by any stations.” It was 
variously suggest tat oat limiting CATV yams to 
curtiage obetatscns peorading Pepe Signal over the communities “agi 
in w! y are located, or b; SPO Sige eR 

\ “yond which no station’s should is is. 

' an aspect of our responsibi for allocations—an area in which even 
ceiice of the Communion anaes rity, and in fact recognize 


nd-specttcally for this 

we rs in television by estebliching 
aa carefully de locations and ominy are maxi- 
mum limits on hts and powers.’ While there are 
' -in'‘which ieacloneee in service can and should be‘co: erated by 90 ny suppl 
: “mental means’ such as CATV, satellites, ‘and translators, 
Repereae of hm weir erin can pormied 
disrupt the basic television e Commission, 
ae eadenaees have ese fe wears Sa 

It is precisely because oné of thésesupplemental services; CATY, 
has taken a new and unexpected course that we are involved in this 
Pp . I think tts explosive development: poses @ threat of \dis- 
ruption to our television: Fcueicane system, and that this is therefore the 
fame cortalke okt of ts exh ees povetnees and to fit cable operations 
into’ an sorts a at Spat in the overall television. structure.’ While: 

ei aloaiong arms sod wil, ao Doe 


soa eatin which would stem he peoifaratont of able Soe 
\ . jn areas already receiving substantial television service, I ‘am afraid 

“that CATV will stunt future growth of our free television system, and 
Ber e eren satiate ie vane? of some of the stations’ now serving © 


ere: za 
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Even assuming that we should employ the majority’s hearing pro- 
cedure, instead of a rule which I think might be sounder | y and 
certainly simpler to manage: I would not cut it off at the top 100 
markets. -While it is true that much current UHF activity is centered 
jn these major markets, and that the risk of CATV becoming pay- 
TV on the basis of signals appropriated from the broadcasters is 
greatest there, I think there are compelling reasons for treating the 
smaller markets in the same way. 

Tt seems to me that the majority’s concerns about economic impact 
and fair competition apply with even greater force in these smaller 
markets. Certainly many of the more than 130 stations in_these- 
markets are marginal operations, and therefore much less able to 
withstand duplication of their programs and fragmentation of their 
audiences than the more profitable stations in larger cities. I there- 
fore do not think it is logical to subject them to greater exposure to 
CATV competition than the stations in major markets, which may 
ileal the effect of the majority’s different treatment of the smaller 
markets. 

One ground for this cutoff at the 100th market given by the majority 
is the fact that any delay incidental to the hearing procedures requ 
is mitigated by the fact that the major markets generally have a 
considerable amount of service now, plus the prosper of new service. 
However, most of the markets from 75 to 100 have not.more than 
3 existing stations, while 20 markets below 100 also have 3 or 4 sta- 
tions. It is true that the larger the market, the greater the likelihood 
that someone will be. interested in building o fourth station. How- 
ever, there has been interest in UHF stations to provide a fourth 
service in markets as far down as the 93d, and it seems likely that if 
favorable conditions can be maintained, in due course such develo’ 
ments can be expected in still smaller markets. Similarly, there should 
eventually be interest in putting third stations on the air in the 34 
small 9-station markets. Beyond that, the Commission has made 
many allocations of single UHEF channels to medium sized communi- 
ties, and is presently proposing a class of low-power community sta- 
tions to serve many more even smaller communities. Unless all these 

lans are to fail, the purposes of Congress in enacting the all-channel 
legislation to be frustrated, and this country to be left with a stunted 
television system, our regulation of CA operations must. channel 
their growth in ways which will not add to the problems. facing 
upcoming UHF stations. 

While the majority’s proposal does not exclude the smaller markets 
from all relief, it at the very least raises procedural difficulties which 
I think impose peaceable burdens on the very stations least able 
to-bear them. In the first place, they must initiate the p ing to 
consider the role of CATV in their market, while in the top 100 markets 
this burden is upon the CATV applicants. Then it seems to be sug- 
gested that different presumptions apply here, or that the burden of 

roof is shifted to the broadcaster, whereas in the r markets it 
is on the CATV operator. It seems to me that in markets the 
burden should be upon the CATV interests to demonstrate that their 
projected operations will not damage or destroy local broadcast service. 
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Of critical importance, of course, is what happens while the Com- 
mission is pondering these cases. In the major a 
CATV activity must halt until are eDEr Ore their entry. the smaller 
markets, however, they can go ahead unless and until we act favorably 
on.a request for stay. : Bed 

Furthermore, the majority makes clear that in the top 100 markets 
private agreements between: broadcasters and cable operators, though 
to be given weight, will not be controlling. However, this proviso 
apparently does not apply below the 1 market, and I’m afraid 
some broadcasters ob tae peal broadcasters in the smaller markets, 
faced with the added burdens outlined above, may try to work out 

arrangements whereby they will acquire partial interests in the CATV 
* gystems proposed for their areas in rei in part at least, for not 
instituting procedures to protest the CA’ evelopments. . While 
this may, to some degree at least, solve their personal financial prob- 
lems, I am not sure it will adequately protect the public’s interest in 
its-available and potential free broadcast service. I-certainly hope 
the small broadcasters. will not take this course, but under the major- 
ity’s procedures CATV can spread unchecked in these small m: 
unless someone—a broadcaster or a prospective applicant—goes to the 
trouble and of filing a protest. 

One final thing concerns me ‘about: this different ‘treatment: of the 
smaller markets—I am afraid it will undercut our policy in the top 
100 markets. If we permit the signals of the New ‘York City inde- 
pendents to be put on CATV. systems in smaller markets scattered 
around the country in areas falling between major markets, it seems to 
me this will create pressures to relax our policies so that the same service 
can be offered there. In paragraph 54 the majority justifies its failure 
to continue 15-day nonduplication as to new CATV systems by saying 
it would be anomalous’to have different rules applicable to: pro} 
here. If they think that cable subscribers: would aiiect to mere Saliy 
in presenting pro; that people in neighboring ‘towns can see on 
the day of network rel what do they expect to happen when ‘peo- 
ple in the top 100 markets find that they cannot get a service available 
to residents in smaller towns all around them? : 

The only way to deal realistically with this problem is to impose 
limits on the distance to which signals can be carried. I ‘would treat 
all communities receiving usable services of the three networks alike, 
and require a showing in every case before pene eng eee or 
extension of CATV operations employing distant sign : 
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I concur in the substantive ‘provisions of the order but I, cannot 
join in the opinion or agree that the Commission has the jurisdiction 
which it now asserts. 

The opinion (here called “second report”) which purports to sup- 
port the present order seems to me to illustrate many of the worst 


aspects of the institutional decision. The opinion does not really 
rationalize or justify the result reached, but rather accepts it some- 
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what grudgingly. This is a product of the fact that the opinion was 
originally arafted by the stat to support an entirely different result. 
Despite the efforts and instructions of the Commission, and a series 
of revised drafts, the instant opinion is substantially similar to the 
document which was written to support a different result. The opin- 
jon refers to little evidence and much of that is inconsistent, assump- 
tions and speculation substitute for facts, the reasoning is circuitous 
and illogical, and the statement is so turgid and prolix that it does 
more to obscure than illuminate the subject. I can concur fully only 
in paragraphs 97, 98, 150, and 156 to the extent of my concurrence in 
the order. 

‘What the Commission is doing in the instant order is to exercise 
ts quasi-legislative powers. Consequently the decision to issue or * 
join in the instant order is pi. uel judgment. I concur in the 
substantive provisions of the order not because I think it is wholly 
logical or the best method of dealing with the subject, but because It 
seems to me to be the best and most reasonable proposal that has any 
practical chance of securing appre by a majority of the Commis- 
sion. This is, in my opinion, a legitimate basis for making a legisla- 
tive judgment. : 

On the other hand, the assertion of jurisdiction is a legal matter 
that requires a legal judgment. Nothing has ap ested or occurred 
since the previous Commission statement on this subject that furnishes 
any basis for reaching a different conclusion as to jurisdiction than 
the one set forth in my prior opinion. (88 FCC 683, 746 (1965).) 
J cemenayy I adhere to that opinion and to the conclusions stated 

ere. 

The Commission rule requiring a hearing before CATV is permitted 
to commence operation in any of the 100 largest markets is particularly 
questionable. The ostensible justification is that CATV might be- 
come ‘pay-TV. This reason is flimsy, since that danger—if itis a 
danger—could be met much more easily by less burdensome 


uirements. 

ay Nevecthalias the substantive position now adopted by a majority of 
the Commission seems to me to be the most moderate and reasonable 
compromise of sharply conflicting views and positions that has any 
practical chance of approval. It is of the greatest importance that 
the Commission now recognizes the necessity of requesting Congress 
to legislate on jurisdiction and other important aspects of this matter, 
and has done so. In these circumstances, I think the most construc- 
tive and useful course is to support affirmative action by the Commis- 
sion, leaving the jurisdictional issue to decision by Congress and the 
courts, and looking to Congress for further guidance as to regulatory 
matters. Accordingly I concur in the substantive provisions of the 
legislative rules now promulgated by the Commission. 
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Washington, D. C. 20554 


79927 
PUBLIC NOTICE - G 
February 15, 1966 


FCC ANNOUNCES PLAN FOR REGULATION 
OF ALL CATV SYSTEMS 


Following meetings held February 10, 11, and 14, the 
Commission has reached agreement on a broad plan for 
the regulation of community antenna television systems, 
including a legislative program. To insure the effective 
integration of CATV with a fully developed television 
service, the new regulations will apply equally to all 
CATV systems, including those which require microwave 
licenses, and those which receive their signal off the air. 
Excluded from these rules will be those CATV systems 
which serve less than fifty customers, or which serve 
only as an apartment house master antenna. The CATV 
rules concurrently in effect for microwave-fed systems 
will be revised to reflect the new rules adopted for all 
systems. ie 


Coupled with the new CATV rules, to be incorporated 
in a Report and Order shortly to be issued, the Commis- 
sion will send recommended legislation to Congress to 
codify and supplement its regulatory program in this 
important area. 


The Commission's new CATV program includes eight 
major points: 


(1) Carriage of local stations. A CATV system will 
be required to carry without material degradation the 
signals of all local television stations within whose 
Grade B contours the CATV system is located. The car- 
riage requirements thus made applicable to all CATV 
systems will be substantially the same as those applied 
to microwave -served systems by the Commission's 
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First Report and Order in Dockets 14895 and 15233, 
adopted in April, 1965. 


(2) Same day non-duplication. A CATV system will 
be required to avoid duplication of the programs of local 
television stations during the same day that such pro- 
grams are broadcast by the local stations. This non- 
duplication protection, as under the existing rules, will 
apply to "prime-time" network programs only if such 
programs are presented by the local station entirely 
within what is locally considered to be "prime-time". 

It will also give the CATV subscribers access to net- 
work programs on the same day that they are presented 
on the network. Non-duplication protection will not be 

_ afforded to programs which are carried in black and 
white by the local station and are available in color from 
a more distant station on the CATV system. 


The new non-duplication rules thus embody two sub- 
stantial changes from those adopted in the First Report 
and Order. First, the time period during which non-du- 
plication protection must be afforded has been reduced 
from fifteen days before and after local broadcast to the 
single day of local broadcast. Second, a new exemption 
from the non-duplication requirement has been added as 
to color programs not carried in color by local stations. 


(3) Private agreements and ad hoc procedures. The 
Commission will continue to give full effect to private 
agreements between CATV operators and local televi- 
sion stations which provide for a different type or degree 
of protection for the local station than do the Commis- 
sion's rules. Moreover, the Commission will give ad 
hoc consideration to petitions from local television sta- 
tions seeking a greater degree of protection than pro- 
vided by the rules, or from CATV operators seeking a 
waiver of the rules. 


(4) Distant City Signals — New CATV systems in the 
top 100 television markets. Parties who obtain state or 
local franchises to operate CATV systems in the 100 
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highest ranked television markets (according to Ameri- 
can Research Bureau (ARB) net weekly circulation fig- 
ures), which propose to extend the signals of television 
broadcast stations beyond their Grade B contours, will 
be required to obtain FCC approval before CATV sery- 
ice to subscribers may be commenced. This aspect of 
the Commission's decision is effective immediately, and 
will be applicable to all CATV operation commenced 
after February 15, 1966. 


An evidentiary hearing will be held as to all such re- 
quests for FCC approval, subject, of course, to the gen- 
eral waiver provisions of the Commission's rules, These 
These hearings will be concerned primarily with (a) the 
potential effécts of the proposed CATV operation on the 
full development of off -the-air television outlets (par - 
ticularly UHF) for that market, and (b) the relationship, 
if any, of proposed CATV operations and the develop- 
ment of pay television in that market. The hearing re- 
quirement will apply to all CATV Operations proposed 
to communities lying within the predicted Grade A serv- 
ice contour of all existing television stations in that 
market. 


Service presently being rendered to CATV subscrib- 
ers will be unaffected. However, the Commission will 
entertain petitions objecting to the geographical exten- 
sion to new areas of CATV systems already in opera- 
tion in the top 100 television markets. 


(5) Distant City Si ls — New CATV systems in 
smaller television markets. The Commission's prior 
approval after an evidentiary hearing will not be re- 
quired by rule for proposed CATV systems or operations 
in markets below 100 in the ARB rankings. However, 
the Commission will entertain, on an ad hoc basis, peti- 
tions from interested parties concerning the carriage of 
distant signals by CATV systems located in such smaller 
markets. 
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(6) Information to be filed by CATV owners. Pursu- 
ant to its authority under Section 403 of the Communica- 
tions Act, the Commission will, within an appropriate 
time to be prescribed, require all CATV operations to 
submit the following data with respect to each of their 
CATV systems: (a) the names, addresses and business 
interests of all officers, directors, and persons having 
substantial ownership interests in each system; (b) the 
number of subscribers to each system; (c) the television 
stations carried on each system; and (d) the extent of any 
existing or proposed program origination by each CATV 
system. 


(7) Assertion of jurisdiction. To the extent necessary 
to carry out the regulatory program set forth above, the 
Commission asserts its present jurisdiction over all 
CATV systems, whether or not served by microwave 
relay. 


(8) Legislation to be recommended to Congress. The 
Commission will recommend, with specific proposals 


where appropriate, that Congress consider and enact 
legislation designed to express basic national policy in 
the CATV field. Such legislation would include those 
matters over which the Commission has exercised its 
jurisdiction, as well as those matters which are still 
under consideration. 


Included in these recommendations will be the follow- 
ing: 

(a) Clarification and confirmation of FCC jurisdic- 
tion over CATV systems generally, along with such spe- 
cific provisions as are deemed appropriate. 


(b) Prohibition of the origination of program or other 
material by a CATV system with such limitations or ex- 
ceptions, if any, as are deemed appropriate. 


(c) Consideration of whether, to what extent, and un- 
der what circumstances CATV systems should be re- 
quired to obtain the consent of the originating broadcast 
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station for the retransmission of the signal by the CATV 
system. 


(d) Consideration of whether CATV systems should 
or should not be deemed public utilities. In this connec- 
tion, Congress will be asked to consider the appropriate 
relationship of federal to state-local jurisdiction in the 
CATV field, with particular reference to initial fran- 
chising, rate regulation, and extension of service. 


The Commission, of course, stands ready to discuss 
all of the above matters with the appropriate Congres- 
sional committees at any time. 


Before the 
Federal Communications Commission 
Washington, D. C. 


Amendment of Parts 21, 74 
and 91 to adopt rules and 
regulations relating to the Docket No. 15971 
distribution of television 

broadcast signals by com- ra ses seen 
munity antenna television 

systems, and related matters. ] 


Before the Commission: 
PETITION FOR RECONSIDERATION 


Buckeye Cablevision, Inc., (Buckeye), by its attorneys 
respectfully petitions the Federal Communications Com- 
mission for reconsideration of certain portions of the 
Second Report and Order in Dockets 14895, 15233 and 
15971, released March 8, 1966, and published in 31 Fed. 
Reg. 4540-73 on March 17, 1966 (hereinafter cited Sec- 
ond Report and Order). This petition is filed pursuant 
to the provisions of Section 1.106 of the Commission's 
Rules. In support Buckeye shows: 
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Introduction 


1. Buckeye Cablevision, Inc., is an Ohio corporation 
jointly owned by the Toledo Blade Company (55%) and 
Cox Cablevision Corporation (45%). It was formed early 
in 1965. Back on May 17, 1965, Buckeye received anon- 
exclusive permit from the Toledo City Council, by a 
vote of 9 to 0, to bring community antenna television 
(CATV) service to Toledo. It commenced its business 
operation on that date, and since then other permits 
have been granted to Buckeye by other communities in 
the area. 


2. Buckeye has invested more than $500,000 in its 
system and is committed to the Ohio Bell Telephone 
Company for additional payments of $777,000 for instal- 
lation of coaxial cable plus monthly payments that total 
over $5,000,000 during the next ten years. These finan- 
cial commitments were made based on Commission 
rules as they existed in May of 1965. 


3. The history of the Commission's regulation of 
television braodcasting reflects its desire to insure that 
the greatest number of people are able to receive the 
greatest number of signals. This priority was clearly 
established in the Sixth Report and Order in 1952, Sixth 
Report on Television Allocations, 1 RR 91:601(1952), 
and has been followed ever since. Thus, it was conceiv- 
able to Buckeye that, when the new CATV regulations 
were announced, it would be required to carry all local 
stations. It was also expected that other stations would 
have to be carried, such as the educational station in 
Toledo. Infact, the only requirements that Buckeye 
could foresee by way of possible Commission regulation 
would be those that would require Buckeye to carry the 
greatest number of signals possible. This Buckeye is 
prepared to do. 


4. In recent months the concept was advanced in the 
trade press and among people in the broadcasting indus- 
try that the Commission's new CATV rules should pro- 
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hibit "leapfrogging" of signals of independent stations 
over long distances via microwave relays to the exclu- 
sion of local independent stations. Buckeye was pre- 
pared to avoid this. But when the new rules were finally 
announced, the Commission proceeded in a completely 
different manner. Section 74.1107 of the new rules pro- 
hibits any CATV system in the 100 largest television 
markets from extending the signal of any television 
broadcast station beyond the Grade B contour of that 
station, unless that signal was being carried as of Feb- 
ruary 15, 1966. 


5. It cannot be considered "leapfrogging", however, 
when a CATV system wants to carry all stations that it 
can pick up off-the-air, and not carry any stations lo- 
cated so far away that they can be picked up only by use 
of microwave relays. 


6. As the Commission's new rules would be applied 
in Toledo, if they are valid, Section 74.1103 of the rules 
would require Buckeye to carry CKLW-TV, Channel 9, 
Windsor, Ontario, while under Section 74.1107 it would 
be prohibited from carrying Channel 50, Detroit, Michi- 
gan. Thus, the Commission's rules would require Buck- 
eye to carry a Canadian VHF station and preclude it 
from carrying a United States UHF station. The rules 
make no sense in their application in this situation. 


7. On March 17, 1966, Buckeye Cablevision offered 
the following stations on the following channels: 


Channel 2 WTOL-TV (11 - Toledo) 
Channel 3 WSPD-TV (13 - Toledo) 
Channel 4 WWJ-TV (4 - Detroit) 
Channel 5 WJBK-TV (2 - Detroit) 
Channel 6 WXYZ-TV (7 - Detroit) 
Channel 7 WGTE-TV (30 - Toledo) 
Channel 8 WKBD-TV (50 - Detroit) 
Channel 9 CKLW-TV (9 - Windsor) 
Channel 10 WJIM-TV (6 - Lansing) 
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Channel 30 is the Toledo educational station. When it is 
not on the air, which it was not during a portion of the 
day on March 17, 1966, Buckeye presented WJW-TV, 
Cleveland, Channel 8. When WDHO-TV, Channel 24, 
Toledo, goes on the air, Buckeye will present its pro- 
grams on an available channel. 


8. It is petitioner's contention that the Commission 
presently has no jurisdiction to regulate off-the-air 
CATV systems unless and until the Congress passes en- 
abling legislation by amending the Communications Act 
of 1934. Nor does Buckeye in any way concede the va- 
lidity or propriety of the substantive aspects of any of 
the new CATV rules. Yet, for the purposes of the in- 
stant petition for reconsideration, Buckeye will limit its 
discussion to the following two aspects of the new rules: 


L The Commission's artificial and unrealistic con- 
cept that an off-the-air CATV system must carry 
all Grade B signals placed over its community, 
but cannot carry signals of less than Grade B 


strength even if they can be picked up off the air. 


The arbitrary selection of February 15, 1966 as 
the date after which no television broadcast sig- 
nals may be extended beyond their Grade B con- 
tour unless a CATV system was carrying those 
signals as of that date. 


L The concept of "Grade B contour" should be 
deleted from the rules, and a provision sub- 
stituted permitting CATV systems to carry 


any signals which can be received off-the-air. 
9. It is the position of Buckeye that Section 74.1107 
of the Commission's rules, precluding a CATV system 
from carrying a station which does not place a Grade B 
contour over its community (unless this station was car- 
ried as of February 15th), is arbitrary and erroneously 
conceived. Under Section 74.1103 of the rules, if a sta- 
tion placed a Grade B contour over that community and 
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there are available channels for its carriage under the 
Commission's order of priority, then that station must 
be carried by the CATV system. But if the station 
places just slightly less than a Grade B contour over 
the community, then this station cannot be carried. 


10. Buckeye suggests that in place of the concept of 
Grade B contours, a provision should be substituted in 
Section 74.1107 permitting a CATV system to carry all 
signals which it can receive off the air, as long as notin 
conflict with the carriage requirements of Section 74. - 
1103. The provision suggested by Buckeye is a much 
more reasonable one, since a station's Grade B contour 
is only an arbitrary and imprecise estimate of the sta- 
tion's predicted signal strength. 


11. An individual Grade B contour is really a vari- 
able of the height and power that the particular station 
can afford. Using this artificial standard to determine 
which "distant signals" may be imported results in a 
great unevenness of application. The Commission's 
Grade B concept assumes that the average Grade B con- 
tour of a television station goes out about 60 to 65 miles 
from the station's transmitter. But in reality reliable 
signals are available off the air often up to and beyond a 
distance of 100 miles from a powerful station. Thus the 
Commission's arbitrary definition would discriminate 
against lower-power UHF stations that may be closer to 
a CATV community than a VHF station, but which do not 
place as strong a signal over the CATV community. 


12. The way the rules are presently written, a CATV 
system has no choice in what signals it carries. Under 
these rules it must carry every station that putsa Grade 
B contour over the CATV community. It cannot carry 
any other signal, even if others are available off the air 
and capable of being supplied to CATV subscribers with- 
out the use of any microwave relays. 


13. The Commission could avoid the arbitrary dis- 
crimination inherent in its present concept of Grade B 
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contours by substituting for it a prohibition in Section 
74.1107 against importing any signal from a television 
station that a CATV system is not capable of picking up 
off-the-air. Except for this change, the same provi- 
sions in Section 74.1107 as now exist could be applied to 
any signal that cannot be picked up off the air without 
use of any microwave relays. 


14. In adopting the change proposed herein, the Com- 
mission would give a small degree of flexibility to the 
CATV operator who serves his community merely by 
using off-the-air signals. If this change is not made, 
the new rules would injure new UHF stations, contrary 
to the Commission's avowed aims, and confer unwar- 
ranted financial benefit on the maximum power VHF sta- 
tions that very well already have achieved financial sta- 
bility. For instance in Toledo, the new rules require 
Buckeye to carry two Storer VHF stations, WSPD-TV, 
Toledo, and WJBK-TV, Detroit. But Buckeye would be 
prohibited from carrying Detroit's UHF station, WKBD- 
TV (Channel 50). 


15. If an existing CATV system has the capacity to 
carry all signals which the new rules require to be car- 
ried, the Commission should not have an additional rule 
that would require other available channels to be blacked 
out, thereby preventing maximum service to the public. 
The changes suggested by petitioner would permit all of 
the Commission's goals mentioned in the Second Report 
and Order to be achieved, and at the same time the pub- 
lic would not be denied the maximum television service 
it deserves. 


Il. The effective date chosen for implementing 
Section 74.1107 violates § 4(c) of the Admin- 
istrative Procedure Act and should be deleted, 
and in its place a provision substituted making 
Section 74.1107 effective and applicable as of 
April 18, 1966. 

16. Paragraph 156 of the Second Report and Order 
makes Section 74.1107 effective immediately upon pub- 
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lication in the Federal Register (March 17, 1966). But 
the rule itself prohibits carriage of any distant televi- 
sion signals not supplied as of February 15, 1966. For 
all practical purposes the effective date of Section 74. - 
1107 is February 15th. The Commission so concedes.? 


17. The effective date assigned to Section 74.1107 is 
clearly contrary to the requirement of Section 4(c) of 
the Administrative Procedure Act, 5 U.S.C. § 1003, that 
new substantive rules may be effective only after thirty 
days have elapsed since publicatioa of the rule in the 
Federal Register, except where a showing of "good 
cause" justifies otherwise. The Commission attempts 
to show "good cause" for varying from the provisions of 
Section 4(c),2 but this showing is patently inadequate. 
Not only has the Commission failed to show good cause 
for making the rule effective immediately upon publica- 
tion, rather than thirty days thereafter, but the Com- 
mission has not given any supporting reasons why it 
chose to implement the provisions of Section 74.1107 as 
of February 15, 1966, a full twenty-one days prior to 
publication in the Federal Register. Without a showing 
of "good cause", under the terms of the Administrative 
Procedure Act, Section 74.1107 can neither be effective 
nor implemented as of a date any sooner than April 18, 
1966. 


18. Retroactive rules * are strongly disfavored and 
may be desirable only in exceptional cases. A common 
view is that "retroactive rules should be tolerated only 
when specifically authorized by statute."" 1 Davis, Ad- 
ministrative Law 341 (1958) See, e.g., Arizona Grocery 


: Paragraph 147, Second Report and Order. 


- Paragraphs 147-48, Second Report and Order, attempt to 
rationalize the effective date chosen by the Commission and the 


arbitrary date upon which "grandfather" rights are pegged. 


: A "retroactive rule" is a rule applied to events occurring 
prior to the date the rule is first adopted. 
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Co. v. Atchinson, T. & S.F. Ry., 284 U.S. 370, 389-90 
(1932); Litton Industries v. Renegotiation Bd., 298 F.2d 
156 (4th Cir. 1962); Blau v. Hi inson, 100 F. Supp. 
361, 371-72 (S.D.N.Y. 1951). In cases where an agency 
has adopted a rule specifically implementing a statute 
previously passed, courts have sustained retroactive 
application of the rule to the date the statute was enac- 
ted. See, e.g., Helvering v. Reynolds, 313 U.S. 428 
(1941). 


19. Certainly nothing in the Communications Act of 
1934, as amended, gives the Commission any specific 
authority to adopt retroactive rules to regulate CATV 
systems. This is especially true since the initial ques - 
tion of Commission jurisdiction to issue regulations ap- 
plicable to CATV systems, which receive their signals 
off the air, is a subject of bitter controversy and has 
been committed to the Congress for clarification. 4 


20. Retroactive rule making is disfavored so strong- 
ly because of the great inequity caused one whose inno- 
cent conduct at that time was not violative of any rule. 
Courts are quick to point out that the practical applica- 
tion of a retroactive rule creates hardship altogether 
out of proportion to the public ends to be accomplished. 
See, e.g., N.L.R.B. v. E & B Brewing Co., 276 F.2d 594 
(6th Cir. 1960), cert. denied 366 U.S. 908 (1961); N.L.R.B. 
v. Guy F. Atkinson Co., 195 F.2d 141 (9th Cir. 1952). 
Courts dislike the lack of uniformity created by the ap- 
plication of rules retroactively. Cloverleaf Dairy Co. v. 
Benson, 17 A.D. 1084 (N.D. Tl. 1958). 


21. The abhorrence to retroactive application of 
agency rules was expressed by the Congress in enacting 


4 In H.R. 13286 and S. 3017, 89th Cong., 2d Sess. (1966), the 
Commission has asked Congress for confirmation of its juris- 
diction. and H.R. 12914, 89th Cong., 2d Sess. (1966), intro- 
duced by Rep. Walter Rogers, would deny to the Commission 
jurisdiction "to regulate the reception of radio communications 
or signals transmitted by any radio station.” 
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the Administrative Procedure Act, 5 U.S.C. §§ 1001-1011 
For instance, Section 3(a)(3) of the Administrative Pro- 
cedure Act requires publication in the Federal Register 
of substantive rules adopted by every agency. Rule-mak- 
ing actions are subject to the general notice and oppor- 
tunity-to-be-heard provisions of Sections 4(a) and (b), in 
addition to the requirement of publication in the Federal 
Register at least 30 days prior to the rule's effective 
date. 


22. In light of the strong legislative and judicial dis- 
taste for retroactive application of agency rules, the 
Commission's showing of ''good cause" for implement- 
ing Section 74.1107 immediately upon publication is pa- 
tently weak and clearly incapable of justifying any de- 
parture from the strict requirements of § 4(c) of the 
Administrative Procedure Act. Nor has the Commis- 
Sion justified its arbitrary choice of February 15, 1966 
as the date on which to peg "grandfather" rights. 


23. In practical terms, Section 74.1107 hasbeen made 
effective February 15, but without a showing of "good 
cause" to support the most severe variance from the re- 
quirements of Section 4(c) that has ever been attempted. 
The Commission's alleged justification in Paragraphs 
147-48 of the Second Report and Order is supported only 
by vague, conclusionary statements, and not by any spe- 
cific factual allegations. In fact, the first sentence of 
Paragraph 148 concedes that by acting in its proposed 
way, the Commission will "take hold of the future" to in- 
sure that adequate facts will then be available upon which 
the Commission or the Congress can make fundamental 
decisions in the public interest. Such an unreasonable, 
arbitrary and capricious action cannot be sustained. 


24. The argument advanced by the Commission that 
a line must be drawn someplace, and it might as well be 
February 15th (the date a routine press release was is- 
sued first announcing Commission CATV policy), hardly 
justifies the substantial hardships created for CATV sys- 
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tems about to begin operations after undergoing long 
periods of planning, undertaking large amounts of ex- 
penditures, and making binding contractual commitments. 
Nor can the Commission allege that CATV systems had 
prior notice of the provisions of Section 74.1107, since 
the trade press was speculating only that the Commis- 
sion would seek to prohibit "leapfrogging" of signals of 
independent stations over long distance via microwave 
relays, to be carried on a CATV system to the exclusion 
of local independent signals. 


25. Buckeye never anticipated the prohibition in ques- 
tion, nor could it have, since specific rules were issued 
by the Commission for the first time when it adopted the 
Second Report and Order. The Commission's April, 

1965 ‘Notice of Inquiry and Notice of Proposed Rule 
Making,"'> however, had led Buckeye to believe that it 
would be afforded an opportunity to comment on specific 
rule proposals after a further notice was issued. This 
opportunity never came. 


26. There is nothing to justify the severe departure 
from customary rules of orderly rule making that has 
been attempted by the Commission. Interested parties 
were not given advance notice of the specific language 
of Section 74.1107, let alone an opportunity to comment 
on the proposed rule, since this rule was made effective 
as of the date the Commission's informal press release 
was first issued. A staggering total of 62 days elapse 
between the Commission's arbitrary "effective date" of 
February 15, 1966 and the date specified by the Admin- 
istrative Procedure Act for the application of new rules, 
April 18, 1966. 


27. Inno case where a new agency rule has been giv- 
en retroactive application has such a severe departure 
from the thirty day requirement been attempted. For 
instance, in Hygeia Dairy Co., 17 A.D. 971 (Dept. Agric. 


: Regulation of CATV Systems (Docket 15971), 4 RR 2d 1679, 


1709 (1965). 
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1958), a milk marketing order was made effective within 
less than thrity days after publication. In St. Joseph 
Stock Yards Co., 6 A.D. 319 (Dept. Agric. 1947), a rate 
order was made effective two days after issuance, with 
the warning that the provisions of Section 4 of the Ad- 
ministrative Procedure Act would be fully complied with 
"except in extremely urgent situations." The Commis- 
sion previously has found "good cause" to waive the 
thirty day requirement only because of the critical de- 
mands of national security and defense. Reallocation of 
Frequencies, 17 RR 1587 (1959). And a Securities and 
Exchange Commission rule was similarly made effective 
upon issuance in Commonwealth & Southern Corp. (Del- 
aware), 28 S.E.C. 776 (1948). But these departures from 
the strict requirements of Section 4(c) are rare. 


28. Here the Commission has failed to show that the 
public interest would suffer irreparable injury unless 
the Commission's prohibition against the importation of 
distant signals was applied effective February 15, 1966. 
The Commission has not made a compelling demonstra- 
tion that only in the manner chosen by the Commission 
can its CATV policy be effectively adopted, or that the 
public interest demands that the new rule be imposed 
with such drastic retroactive effect.6 The Commission's 
unsupported allegation is simply that "we think that or- 
derly procedure and the desirability of avoiding disrup- 
tion as much as possible call for immediate Commission 
action." Second Report and Order, Paragraph 147. Such 
an unreasonable assertion of authority cannot be sus- 
tained, especially when its effect will be to cut back and 
deny service to the public. 


29. Petitioner alleges "good cause" for not previous - 
ly participating in the instant proceeding. It had no way 
of anticipating that the Commission would choose such 
an artificial concept as the Grade B contour for judging 


- See, e.g., E & B Brewing Co., supra, 276 F.2d at 600. 


JA 16 


which signals the Commission would prohibit a CATV 
system from carrying, where a CATV system would 
then be denied the opportunity to carry other stations 
that it could pick up off the air and carry on its remain- 
ing available channels. Nor could petitioner anticipate 
that the effective date chosen by the Commission to im- 
plement Section 74.1107 would flagrantly violate the 
strict requirements of the Administrative Procedure 
Act. Thus, petitioner has complied with Section 1.106 of 
the Commission's Rules governing petitions for recon- 
sideration. 


30. In conclusion, petitioner requests that the Com- 
mission reconsider its action adopting these new rules, 
and incorporate into its rules the provisions requested 
herein. 


Respectfully submitted, 


Buckeye Cablevision, Inc. 
March 25, 1966 
/s/ Robert A. Marmet (PLK) 
/s/ Peter L. Koff 
/s/ William P. Sims, Jr. (PLK) 


Its Attorneys 
Certificate of Service 25th day of March 1966 


1 the House Commerce Committee previously had been ad- 
vised that the Commission did not have jurisdiction over off- 
the-air CATV systems. 
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PETITION OF BUCKEYE CABLEVISION, INC. 
FOR DECLARATORY RULING, FOR WAIVER 
OR OTHER APPROPRIATE RELIEF 


This Petition is submitted on behalf of Buckeye Cable 
vision, Inc. (Buckeye) and requests the following relief: 


(1) A declaratory ruling, pursuant to Section 5(d) of 
the Administrative Procedure Act and Section 1.2 of the 
Commission's Rules and Regulations confirming that 
Buckeye's CATV operations in Toledo, Ohio, as de- 
scribed below, conform to all valid Federal regulations; 
or 

(2) In the alternative, for a waiver of any rules or 
regulations necessary for such operations and program 
distribution; and 

(3) For immediate consideration and action on this 
petition; and 


(4) For oral argument, unless the relief prayed for 


alternatively in (1) and (2) above is promptly and expe- 
ditiously granted. 


Preliminary Statement 

1. A brief preliminary statement of purpose and po- 
sition is in order. Buckeye is in substantial disagree- 
ment with the Commission's assumption of jurisdiction 
over off-the-air CATV systems without enabling legis - 
lation and Congressional guidelines, with certain sub- 
stantive and procedural aspects of the new Rules adop- 
ted by the Commission's Second Report and Order (31 
Fed. Reg. 4540-73, March 17, 1966), and with the legal 
sufficiency of certain attempted effective dates and no- 
tice provisions; however, these general legal and policy 
questions continue subject to appropriate petitions for 
rehearing or reconsideration, court proceedings and the 
current Congressional review. Buckeye, concurrently 
and by separate pleading, is petitioning for reconsidera- 
tion of the Commission's Second Report and Order and 
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urges timely consideration and grant of the relief re- 
quested therein. This Petition requests more limited 
relief within the framework of, and assumes arguendo 
the validity of substantive provisions of, the new CATV 
Rules, but it is without prejudice to any position which 
Buckeye may take in any other pleading or proceeding 
as to the Commission's jurisdiction, the Rules adopted 
by the Second Report and Order, or the legal sufficiency 
of certain effective dates and notice provisions. 


2. As outlined below, the formulation of Buckeye's 
Toledo CATV project commenced in 1964, and continued 
jn due course in 1965 and 1966 with enabling ordinances 
and permits from the City of Toledo and surrounding 
communities, contracts and substantial payments to Ohio 
Bell Telephone Company, the purchase and delivery of 
equipment and the hiring and training of personnel. Buck- 
eye has invested more than $500,000.00 in its CATV sys- 
tem and is committed to Ohio Bell for additional pay- 
ments of $777,000.00 for installation of coaxial cable 
plus monthly payments which total over $5.0 million dur- 
ing the next 10 years. Buckeye is currently providing to 
its subscribers the programming of all of the television 
stations which place a predicted Grade B or better sig- 
nal over Toledo, plus WKBD-TV, Channel 50, Detroit 
and WJIM-TV, Channel 6, Lansing, Michigan, both of 
whose Grade B contours fall a few miles north of the 
city limits of Toledo and whose signals are available on 
rooftop antennas in certain areas of Toledo. The imple- 
mentation of the Toledo CATV system, insofar as the 
delivery of the WKBD-TV and WJIM-TV signals to sub- 
scribers, occurred after February 15, 1966 and prior to 
the publication of the Commission's new CATV Rules in 
the Federal Register. 


3. Buckeye then is met with the situation where the 
Commission, upon the basis of a Notice of Inquiry and 
without proposed rules, attempts in substance to make 
rules effective by ordinary press release on February 
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15, 1966,* 30 days before publication in the Federal Reg- 
ister and 60 days before such Rules can normally be- 
come effective under the Administrative Procedure Act 
— which provisions in toto clearly jeopardize a multi- 
million investment and a legitimate business enterprise 
in development since 1964. The current operations of 
Buckeye as described in this Petition is the minimum 
type of service which Buckeye can render without sub- 
stantial and irreparable injury. Buckeye has no feasible 
alternative to its present course in the face of what it 
clearly deems unlawful, arbitrary and capricious admin- 
istrative action, pending judicial determination, if nec- 
essary, of its rights. However, pending the determina- 
tion of the broader policy and legal questions by legis- 
lative, judicial or administrative action, and in an effort 
to limit this controversy, the essential purpose of this 
request is to confirm the validity, or obtain waivers if 
deemed necessary by the Commission, covering the cur- 
rent limited operations of Buckeye relating to the carri- 
age of all Grade B signals plus Channel 50 from Detroit 
and Channel 6 from Lansing. Such relief is clearly jus- 
tified on the basis of equitable and public interest con- 
siderations. 


The Commission's Public Notice of March 8, 1966 (Public 
Notice G, Mimeo 80850) stated "Effective upon publication in 
the Federal Register, which is to be on March 17, 1966, no. 
CATV system located within the predicted Grade A contour of 
a TV station in the 100 largest TV markets * * * shall provide 
new service to subscribers which would extend the signai of 
any TV station beyond its Grade B contour * * */!" This March 
17 date was widely reported in the trade press as the effective 
date of the prohibition against carriage of "distant signals". 
Buckeye respectfully submits that, if the Commission is going 
to effect rules or establish rights by press releases, it at 
least has the duty to inform potentially interested parties 
accurately by such press releases. 
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History, Development and 
Description of Toledo CATV System 


4. Discussions among principals looking toward the 
organization of Buckeye and the development of the To- 
ledo CATV system commenced in August or September 
1964. Management and legal preparations continued 
throughout late 1964 and 1965 to the point that Buckeye 
was organized early in March 1965. Following public 
hearings in March, April and May, 1965, the City of To- 
ledo, by unanimous 9 to 0 vote, adopted enabling and 
permit ordinances on May 17, 1965 for the proposed 
Buckeye CATV system. In the public hearings, these 
ordinances were opposed in Toledo essentially by the 
same parties (Woodruff, Inc., D. H. Overmyer, Storer 
Broadcasting and TAME) who subsequently have attemp- 
ted to forestall the development of the Toledo CATV 
system in pleadings filed with the Commission, and 
largely on the same grounds. Subsequent permits were 
obtained from the suburban communities of Sylvania 


(July 19, 1965), Maumee (September 20, 1965) and 
Perrysburg (February 8, 1966). 


5. Commencing in July 1965 and continuing in due 
course throughout the latter half of 1965 and early 1966, 
Buckeye contracted with Ohio Bell for the construction 
of a CATV system to cover the Greater Toledo area, 
made substantial payments to Ohio Bell in connection 
therewith, purchased and accepted delivery of equipment 
leased office facilities, employed and trained personnel 
and implemented the foregoing business plans and oper- 
ations by instituting delivery of service to subscribers. 
“To this point, Buckeye has invested more than $500, - 
000.00 in this CATV system, is committed to Ohio Bell 
for additional payment of $777,000.00 for installation of 
coaxial cable plus monthly payments that total over $5.0 
million during the next 10 years. It has additional com- 
mitments under leases and for the employment and wel- 
fare of the Buckeye staff. 
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6. Currently, Buckeye is offering the following sta- 
tions on the following channels: 


Channel 2 WTOL-TV (11 - Toledo) 
Channel 3 WSPD-TV (13 - Toledo) 
Channel 4 WWJ-TV (4 - Detroit) 
Channel 5 WJBK-TV (2 - Detroit) 
Channel 6 WXYZ-TV (7 - Detroit) 
Channel 7 WGTE-TV (30 - Toledo) ” 
Channel 8 WKBD-TV (50 - Detroit) 
Channel 9 CKLW-TV (9 - Windsor) 
Channel 10 WJIM-TV (6 - Lansing) 


When Station WDHO-TV, Channel 24, Toledo goes on the 
air, Buckeye will of course present its programs on an 
available channel. Buckeye's operations will also con- 
‘form to applicable programming non-duplication re- 
quirements. 


7. The Commission has assured members of the 
House Interstate and Foreign Commerce Committee 
that equitable considerations of in-progress CATV sys- 

‘tems will be taken into account. (Report of Proceed- 
ings of Committee on Interstate and Foreign Commerce, 
March 23, 1966, pp. 167-69, 181-83.) 


Comments on Notice Provisions 
and Attempted Effective Dates 
for New CATV Rules 


8. Buckeye's companion Petition for Reconsideration 
' urges that the notice provisions and effective dates re- 
lating to the new CATV Rules are unlawful and in viola- 
tion of Section 4(c) of the Administrative Procedure Act. 
! The detailed legal arguments and precedents cited in 


: Channel 30 is the Toledo educational station. Buckeye has 
carried one of the Cleveland channels during the time when 
WGTE-TV was not operating; however, this has been suspended 
for technical and other reasons aid the carriage of such Cleve- 
land station is not a part of this request for interim relief. 
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such Petition for Reconsideration, and which are incor- 
porated herein by reference, need not be repeated in full 
here. However, Buckeye does submit that the highly 
controversial, questionable and extraordinary implemen- 
tation of the Commission's Second Report and Order are 
additional considerations warranting approval of the in- 
terim relief requested in this Petition. 


9. Briefly, the questions presented here were sub- 
ject, prior to the adoption of the Commission's Second 
Report and Order, only to the Notice of Inquiry portion 
of the Notice adopted in Docket 15971 on April 22, 1965 
(FCC 65-334). The unhappy (and we submit legally un- 
sustainable) chain of events can correctly be summar- 
ized as follows: 


(a) The Commission on April 22, 1965 instituted an 
inquiry pursuant to Section 403 of the Communications 
Act into such matters as "leap-frogging", effect of 
CATV on development of independent UHF stations into 


large markets, extension of television station signals, 
etc. In so doing, the Commission stated: 


"64. In sum, inquiry to ascertain the facts and 
appropriate policies in each of these areas is war- 
ranted in the public interest. * * * The informa- 
tion developed might be useful to the legislative 
consideration of CATV and would assist the Com- 
mission in making recommendations to the Con- 
gress. Moreover, a sufficient basis has been 
shown to establish that additional rules may be 
required for adequate protection of the public in- 
terest and the regulatory scheme. In the absence 
of further information, we do not have a sound 
basis for specific rule proposals. * * * We stress, 
however, that the main thrust of this proceeding 
is to gather the facts and to obtain the comments 
of the parties on the pertinent policy considera- 
tions. A further notice will in all likelihood be 
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issued to afford an opportunity for comment on 
the specific rule proposals of the Commission. 


"68. After study of the comments, the Com- 
mission may, by subsequent Order, specify a num- 
ber of days for the presentation of oral argument 
on these important matters. It is also contem- 
plated that oral testimony may be solicited, and 
an appropriate Order specifying the nature and 
time may be issued at a later date." (Emphasis 
supplied.) 

(b) Without any Notice of Proposed Rule Making and 
specific proposed rules, and without affording the in- 
terested parties any opportunity for oral argument, the 
Commission next attempted to adopt specific rules, to 
become effective insofar as in-progress CATV systems 
are concerned, by ordinary press release and substan- 
tially in advance of adoption of the Second Report and 
Order, publication in the Federal Register and the gen- 
eral effective date of the Rules 30 days after publication 
in the Federal Register as required by the Administra- 
tive Procedure Act. The Commission's press releases 
were even conflicting and confusing — the Public Notice 
of March 8, 1966 clearly stated and was reported widely 
inthe trade press to the effect that CATV systems with- 
in the ambit of the top 100 markets could not without 
FCC approval commence carriage of "distant signals" 
after publication in the Federal Register on March 17, 
1966. 


(c) In attempting to justify its extraordinary proce- 
dures, the Commission reports the continuing interest 
and growth of both UHF and CATV in major markets 
side by side, but claims that extraordinary procedures 
have to be adopted and made effective by press release 
to shackle the one to insure the continued welfare of the 
other. At the same time the Commission recognizes 
that there is no evidence that UHF stations have gone 
out of business because of being adversely affected by 
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CATV, ° and the Commission's records reflect that a 
number of UHF licensees or permittees have endorsed 
CATV in their markets. 


10. It is also pertinent to re-emphasize that the 
Commission has followed a very uncertain course as to 
its jurisdiction over off-the-air CATV systems, that the 
Commission is still seeking legislative confirmation 
and clarification of its alleged jurisdiction, that there is 
public dispute between the Commission and important 
members of Congress as to whether or not the Commis- 
sion was committed to further consultation with the Con- 
gress prior to adopting rules, and that the Commission 
has adopted some highly extraordinary rules and pro- 
cedures. Consequently, it is inaccurate and unfair for 
the Commission to claim that interested parties were 
given full and adequate notice, and Buckeye submits that 
such course of administrative conduct is not legally sus- 
tainable. 


11. Buckeye therefore submits that the foregoing 
events and the extraordinary conduct thereof by the 
Commission provides an additional equitable basis for 
the grant of the limited relief requested herein. 


Additional Public Interest 
Considerations 


12. The City of Toledo, by the unanimous vote of its 
City Council, has determined that the public interest 
would be served and that there is need for Buckeye's 
CATV system in Toledo. This action was taken after 
hearing essentially the same parties and objections now 
before the Commission. 


13. Pending the final determination of the Commis- 
sion's jurisdiction and the scope of its CATV regulations 


, Report of Proceedings Before the Committee on Interstate 
and Foreign Commerce, March 23, 1966, p. 164. 
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in appropriate administrative, judicial or legislative pro- 
ceedings, Buckeye is clearly operating, under any inter- 
pretation, in substantial compliance with the new CATV 
Rules adopted by the Second Report and Order. Buckeye 
is currently carrying, subject to applicable non-duplica- 
tion requirements, the signals of all of the television 

' stations which provide a predicted Grade B signal to To- 
ledo — plus Channel 50 in Detroit and Channel 6 in Lan- 
sing. The extent of the controversy, then, relates to the 
carriage of two signals just slightly beyond their Grade 
B contours. 


14. Under the Commission's new CATV Rules, Buck- 
eye is required to carry all of the Detroit area stations, 
including one foreign station in Windsor, except the De- 
troit UHF station — WKBD-TV, Channel 50. Because of 
the somewhat more limited coverage of UHF, the pre- 
dicted Grade. B contour of Channel 50 falls approximately 
three miles north of the city limits of Toledo.* Thus, 
the strict application of the Commission's Rules could 
potentially require Buckeye to carry two Storer-owned 
stations, one Canadian station, all ofthe Detroit-Windsor 
VHF station — but not the Detroit UHF station. This is 
: a patently ridiculous result and a compelling case for a 
rule change, exception or waiver. 


15. Likewise, the predicted Grade B contour of Sta- 
tion WJIM-TV, Channel 6, Lansing, falls approximately 
7-8 miles north of Toledo. The signal is available in 
Toledo on many standard rooftop antennas. 


16. The carriage of these two signals slightly beyond 
their predicted Grade B contours hardly represents any 
"leap-frogging" of far-distant signals which the Com- 
mission primarily wants to subject to further proceed- 
ings and study — but, at the same time, the current op- 


: Station WKBD-TV could probably establish a translator on 
the northern outskirts of Toledo and require carriage of such 
translator. 
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erations represent the minimum alternative to avoid 
substantial and irreparable injury to Buckeye. Subject- 
ing such possible exception to lengthy evidentiary hear - 
ings, for which the Commission is currently unprepared 
and unstaffed, is a wholly inadequate remedy. 


17. Effect on UHF. Insofar as the impact of the 
Buckeye CATV operations on UHF, the following consid- 
erations clearly warrant the grant ofthe relief requested 
herein: 


(a) Buckeye intends to carry the programs of WDHO- 
TV, Channel 24, Toledo when that station goes onthe air, 
and the same is true of any other potential UHF opera- 
tion in Toledo. Such UHF stations will be accorded any 
programming non-duplication protection to which they 
are entitled by applicable regulation, and Buckeye’s 
CATV system will materially assist such UHF opera- 
tions to the extent of delivering their programs to sub- 
scribers' homes not otherwise equipped to receive UHF.° 


(b) The D. H. Overmyer station in Toledo (WDHO- 
TV, Channel 24) has been in the process of construction 
with full knowledge of the Toledo CATV franchise and 
the Buckeye CATV plans. Under such circumstances, it 
can hardly be alleged despite any protestation to the 
contrary that the WDHO-TV operations are contingent 
on Buckeye's current CATV operations. 


(c) Rust Craft Broadcasting Company filed its pend- 
ing application for Channel 54 in Toledo late in 1965, 
presumably with substantially full knowledge of CATV 
developments in Toledo. Rust Craft is also a major 
CATV operator, and according to press reports is con- 


ok substantial number of UHF licensees or applicants have 
announced that they favor CATV in their markets, including 
UHF stations or permittees, in Cleveland, San Diego, Hunts- 
ville, Alabama, and Walla Walla, Washington. 
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tinuing to develop and operate CATV systems in one or 
more of the top 100 markets. ° 


(d) There is no probative evidence that CATV in To- 
ledo will adversely affect UHF development in that City. 
The Commission recognizes that the City of Toledo, as 
stated before, has found a public need for CATV in To- 
ledo after public hearings and full consideration, and 
that there is a substantial interest in and public demand 
for a wide choice of television programs. 


18. In addition to Overmyer and Rust Craft, several 
other parties have currently or in the past importuned 
the Commission by letters or pleadings to take some 
action or to forestall the development of the Buckeye 
CATV project in Toledo. This includes Storer Broad- 
casting Company, multiple television station owner and 
CATV operator, including Television Stations WSPD-TV, 
Toledo and WJBK-TV, Detroit. Buckeye disputes Storer 
having any legitimate interest or basis for protest, ex- 
cept that the application of the Commission's new CATV 
Rules in this controversy does highlight Storer's ex- 
treme duopoly situation in Detroit-Toledo. We recog- 
nize that the strict application of the Commission's 
Rules would currently give Storer two of seven rather 
than two of nine channels on the Buckeye CATV system. 


19. Petitions or letters have also been filed with the 
Commission by Woodruff, Inc. and by three individuals 
(Margaret S. Garretson, Lawrence Knannlein and Gor- 
don Foster II) who have brought a taxpayer's suit in 
Toledo in connection with the issuance of CATV ordi- 
nances. Woodruff, Inc. is owned by Edward Lamb and, 
according to depositions taken in the Toledo taxpayer's 
suit, the three individuals filing the taxpayer's suit and 
the petition to the Commission are employees of Edward 
Lamb. Edward Lamb Enterprises does not oppose 


8 barron's, March 21, 1966, p. 9. 
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CATV in Toledo — instead, the Lamb interests by pub-" 
lic statements and litigation have made various allega- 
tions thatthe City of Toledo, Ohio Bell, Buckeye and 
Buckeye's stockholders have forestalled Lamb's CATV 
project in Toledo. 


20. Pay-TV Issue. In the event that the pay-TV issue 
has any materiality, Buckeye hereby confirms that it has 
no present plans to provide any programs to its Toledo 
subscribers on a per-program basis. Buckeye believes 
that the potential of pay-TV developing from CATV is 
highly unlikely and a much-exaggerated claim in the 
present CATV controversy — and absent presently un- 
foreseen developments which long range might render 
such pay-TV operations appropriate in the determina- 
tion of the Congress and/or Commission, Buckeye's 
CATV system in Toledo will not distribute programs on 
a per-program charge basis. 


Procedural Matters 


21. Pursuant to Section 74.1109(b), this Petition is 
being served on all of the television stations carried by 
Buckeye's CATV system, on Toledo UHF applicants or 
permittees, and on the Edward Lamb interests. 


22. Acceptance of service is acknowledged by the un- 
dersigned counsel for Cosmos Broadcasting Corpora- 
tion, licensee of Television Station WTOL-TV, Toledo. 


93. An affidavit of Marcus Bartlett, a Vice President 
of Buckeye, verifying the factual data herein is attached. 


Conclusion 


24. This Petition seeks legal sanction by declaratory 
order or waiver, if necessary, for the current CATV 
operations of Buckeye which program and distribute, 
subject to applicable non-duplication requirements, tele-- 
vision programs of all Toledo commercial and educa- 
tional stations (including new UHF stations when acti- 
vated), the Detroit-Windsor television stations and Tele- 
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vision Station WJIM-TV, Lansing, Michigan. Buckeye 
respectfully submits that such operations fully conform 
to the general purposes and objectives of the Commis- 
sion's new CATV regulations. To the extent that there 
is a dispute with respect to the carriage of Channel 50, 
Detroit, and Channel 6, Lansing, this issue should be 
resolved in favor of Buckeye on the basis of the equita- 
ble and public interest considerations detailed in this 
request. The grant of the requested relief will provide 
a reasonable basis for interim and continued operations 
pending the longer-range determination of the Commis- 
sion's CATV jurisdiction and rules in appropriate ad- 
ministrative, judicial or legislative proceedings. 


Respectfully submitted, 
BUCKEYE CABLEVISION, INC. 
/s/ Wm. P. Sims, Jr. 
/s/ Robert A. Marmet 


March 25, 1966 Its Attorneys 


AFFIDAVIT 

DISTRICT OF COLUMBIA, ss 

MARCUS BARTLETT, having been duly sworn, de- 
poses and says: 

(1) That he is a Vice President of Buckeye Cable- 
vision, Inc.; and 

(2) That the facts and data included in the associated 
petition filed pursuant to FCC Rule 74.1109 have been 
prepared by him or assembled under his direction, and 


that such facts and information are true and correct of 
his personal knowledge and belief. 


/s/ Marcus Bartlett 


[Jurat and Certificate of Service dated Mar. 25, 1966] 


Buckeye Cablevision, Inc. 


{1 FCC 66-273 
BEFORE THE 
FEDERAL COMMUNICATIONS COMMISSION 
Wasuincton, D.C. 20554 


In the Matter of 
Cease aND Desist Orver To Be Drrecrep 
Acaissr Buckeye Casrevision, Inc. 
OwNER aNnp Operator oF A CoMMUNITY 
oo Trievision SystEM aT TOLEDO, 
IO 


Docket No. 16551 


Orver To SHow Cause 
(Adopted March 25, 1966) 


By rue Commission : COMMISSIONER BARTLEY DISSENTING AND ISSUING 
A STATEMENT; COMMISSIONERS LOEVINGER AND WapsworTH ABSENT. 

1. The Commission has under consideration the issuance of an order 
directed to Buckeye Cablevision, Inc., owner and operator of 2 com- 
munity antenna television system (CATV) at Toledo, Ohio, to cease 
and desist from operations in violation of section 74.1107 of the 
Commission’s rules promulgated under the Communications Act of 
1934, as amended. én March 21, 1966, the Commission by telegram 
requested information from Buckeye concerning its operation and 
inquiring whether it would voluntarily cease any violation of the rules 
of the Commission. In its reply, Buckeye has acknowledged that it 
began transmitting the bre of two television stations beyond their 
grade B contours after ebruary 15, 1966. Buckeye asks that the 
Commission take no action until its petitions and pleadings, to be filed 
on March 25, 1966, have been studied. We note that such documents 
re be considered by the Commission at the time of the hearing ordered 

erein. 

2. The relevant. facts are as follows: On May 17, 1965, the Council 
of the city of Toledo adopted an ordinance granting to Buckeye the 
nonexclusive right for a period of 20 years to construct and operate 2 
CATV system in that city. The construction of the system being 
near completion, the system commenced operntion in part of Toledo 
on March 16, 1966. The system is a community antenna television 
system as defined in section 74.1101 of the Commission’s rules, 31 F.R. 
4569. The system makes available to its subscribers the off-the-air 
signals of television stations WTOL-TV, WSPD-TV, and WGTE 
(a noncommercial educational station) of Toledo, Ohio: W.JBK-TV, 
WWJ-TV, and WXYZ-TV of Detroit, Mich., and CKLW-TV, 
Windsor, Ontario, each of which provides a predicted signal stren; h 
of grade B or better to the city of Toledo. The system also makes 
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available the signals of television stations WKBD-TV, Detroit, Mich. 
and WJIM-T v. Lansing, rag pe do not provide any portion of 
Toledo with a predicted grade B signal. The system also transmits 
weather and time reports. Toledo is ranked as the 26th “television 
market” by the rating of the American Research Bureau, on the basis 
of the net weekly circulation for 1965. Toledo is within the predicted 
grade A contours of the following Toledo television stations: stations 
WTOL-TV, WSPD-TV, and WGTE-TV. 

3. On March 8, 1966, the Commission adopted rules for the regula- 
tion of all CATV systems. The rules are set forth in the Commission’s 
second report and order in dockets Nos. 14895, 15233, and 15971 (FCC 
66-220, 2 FCC 2d —), which was published in the Federal Register on 
March 17, 1966 (31 F.R. 4540). tion 74.1107 of the rules sets forth 
certain requirements and procedures for CATV systems operating in 
the 100 highest ranked television markets as determined by the Ameri- 
can Research Bureau net weekly circulation figures for the most recent 
year, and pees in substance, insofar as pertinent here, that effective 
upon publication in the Federal Register (Mar. 17, 1966) no CATV 
system commencing operation after February 15, 1966, and located 
within the predicted free A contour of a television station in one 
of the 100 largest television markets, shall provide service to sub- 
scribers which would extend the signal of any television station beyond 
its predicted grade B contour, except upon a showing, made in 
evidentiary hearing and epproree by the Commission, that such ex- 
tension of the signal would be consistent with the public interest. 
The request for an evidentiary hearing is to be made by the CATV 
system and shall contain the information specified in the rule.? 

4. Buckeye has not made the request for an evidentiary hearing 
required by section 74.1107 of the rules and has otherwise failed to 
comply with the provisions of that section. Buckeye will therefore 
be directed to show cause why it should not be ordered to cease and 
desist from continuing to operate its CATV system in violation of the 
requirements of section 74.1107. 

5. In the second report and order we indicated that we would take 
action expeditiously in the event of a violation of section 74.1107 of 
the rules. We acknowledged “the very great desirability” of avoiding 
the disruption of CATV service to the public which would result from 
action applicable to an operating CATV system. Clearly, time is of 
the essence here? This part of the rules was made effective upon 
publication so that the Commission could proceed forthwith against 
any system contravening the rules. The public interest requires that 


“[R.2] 


public notice (No. 79927) announcing 
ssion Pannounced that it was assertin 
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insofar as possible the situation in Toledo should not be permitted 
to worsen. The Commission finds that due and timely execution of 
its functions in this matter imperatively and unavoldabty require that 
the examiner certify the record, upon its closing, immediately to the 
Commission for final decision. Expedition also requires that the 
parties file their proposed findings of fact and conclusions of law 
within 7 calendar days after the date the record is closed. We note 
in connection with the imposition of this time schedule that there is 
only one issue to be resolved, i.e., ae with the rule. 

6. It is ordered, This 25th day of March 1966, that pursuant to 
section 312 (b) and (c) of the Communications Act of 1934, as 
amended, 47 U.S.C. 312 (b) and (°), Buckeye Cablevision, Inc., is 
Directed to show cause why it should not be ordered to cease and desist 
from further operation of 2 CATV system in Toledo, Ohio, which 
extends the signals of television stations beyond their grade B contour 
in violation of section 74.1107 of the Commission’s rules; and that 
Buckeye Cablevision, Inc., is directed to appear and give evidence 
with respect to the matters recited above at a hearing, unless the 
hearing 1s waived, in which event a written statement may be sub- 
mitted, to be held at Washington, D.C., on April 28, 1966, before an 
examiner to be specified by subsequent order. 

%. It is further ordered, That upon the closing of the record it shall 
be certified immediately to the Commission for final decision; and that 
the parties hereto shall file proposed findings of fact and conclusions 
of law within 7 days after the date the record is closed. 

8. [tis further ordered, That the Secretary of the Commission send 
copies of the order by certified mail—return receipt requested to 
Buckeye Cablevision, Inc. 


[R. 3-4] 


[4] 
DissextinG STATEMENT OF CoMMISSIONER Rosert T. Bartey 


I dissent to issuance of the show cause order. I would defer con- 
sideration, as requested by the respondent, until the aig March 
25 of its petition in this matter, so that we might have before us a 
more adequate basis for determining whether action is warranted. 

It appears from the information now before us that the system is 
not in contravention of our rules since operation was begun on March 
16 and our pertinent rule was not to become effective until publication 
in the Federal Register on March 17. 


3 F.C.C. 2a 
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PETITION TO CLARIFY OR ENLARGE 
ISSUES AND MOTION THAT PETITION 
BE CERTIFIED TO THE COMMISSION 

(To be acted upon initially by the Review Board) 


Buckeye Cablevision, Inc. (Buckeye), by its attorneys, 
respectfully requests that the issues in this proceeding 
be clarified or enlarged in the manner set forth in this 
petition. In addition, for reasons which will be set forth 
at the outset of this petition, it is respectfully suggested 
that the Review Board certify the questions raised by 
this petition to the Commission, pursuant to the provi- 
sions of Section 0.361(b) of the Commission's Rules. 

The following is submitted in support of this request: 


A. Procedural matters and motion for 
certification to the Commission. 


1. This case concerns an order issued by the Com- 
mission on March 25, 1966 (FCC 66-273, 81034), direct- 
ing Buckeye to show cause why 


[18] 


it should not be ordered to cease and desist from contin- 
uing to operate its CATV system in Toledo, Ohio, in vi- 
olation of the requirements of Section 74.1107 of the 
Commission's Rules. This section of the Rules is one 
of the many new m@gulations adopted by the Commission 
on March 4, 1966,— in an effort to extend its jurisdic- 
tion over important aspects of the CATV industry. This 
case represents the Commission's first attempt to en- 
force these new rules by means of a cease and desist 
proceeding pursuant to the terms of Section 312(b) of the 
Communications Act. 


2. This motion to clarify or enlarge issues is filed 
pursuant to the pygvisions of Section 1.229 of the Com- 
mission's Rules, Section 312 of the Communications 


[R. 18-19] an ee 
Act and Sections 5 and 7 of the Administrative Proce- 
dure Act. Under the provisions of Section 0.365(b)(1) of 
the Rules, action upon petitions to enlarge issues is del- 
egated to the Review Board. Section 0.361(b) provides 
that matters referred to the Review Board on a regular 
basis may, on its own motion or on the motion of a party 
be certified by the Board to the Commission with Com- 
mission consent, if in the Board's judgment the matters 
at issue are of such a nature as to 


1/ Released March 8, 1966, published in the Federal 
Register March 17, 1966 (31 F.R. 4540). 


2/ Section 1.229 requires that a motion to enlarge is- 

~ sues must be filed within 15 days after the issues 
have first been published in the Federal Register. 
The hearing order in this case has not yet been 
published in the Federal Register. 
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warrant Commission review. 


3. Extensive documentation is not required to dem- 
onstrate that the Commission's new rules concerning 
CATV regulation have generated substantial controversy 
and litigation. The Congress of the United States cur- 
rently has the question of CATV regulation under ser- 
ious and active consideration. Statutory appeals have 
already been filed with the United States Court of Ap- 
peals for the District of Columbia Circuit. The process 
of administrative review of the new CATV rules in gen- 
eral, and their application to Buckeye in particular, is 
not yet complete. In fact, on March 25, 1966, the same 
day that the order to show cause in this case was issued 
Buckeye filed two pleadings with the Commission: (1) 
Petition of Buckeye Cablevision, Inc. for Declaratory 
Ruling, for Waiver or Other Appropriate Relief, and (2) 
Petition for Reconsideration. In addition, Buckeye is 


eae [R. 19-20] 
filing pleadings on this date, iy Poceeseet to appropriate 
forums of the Commission, requesting various forms 
of relief in connection with this cease and desist pro- 
ceeding. 

4. The rules concerning delegation of authority re- 
quire that some 


37 A Petition for Continuance, addressed to the Chief 
Hearing Examiner, and a Petition for Consolidation 
and Reconsideration, addressed to the Commission. 
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of these petitions be a dgyessed to the Review Board and 
the Hearing Examiner. It appears clear, however, 
that all of these pleadings should be acted upon by the 
Commission at one time. Questions of continuance, re- 
consideration and consolidation are all closely related. 
For example, if the Commission should consolidate 
Buckeye's request for a waiver of the rules with this 
cease and desist proceeding, the issues inthe case would 
automatically be enlarged to include matters relevant to 
the waiver request. In addition, as will be seen below, 
there is little guidance or precedent available in Com- 
mission decisions concerning the scope of a cease and 
desist proceeding. Consequently, because this case 
deals with new rules still subject to Commission recon- 
sideration, because related pleadings addressed to the 
Commission and the Hearing Examiner could affect a 
decision upon this motion to enlarge issues, and because 
of the lack of Commission policy and precedent concern- 
ing the scope of the issues in a cease and desist case, it 
is respectfully requested that the Review Board certify 
this petition to the Commission for decision. 


B. The petition to clarify or enlarge issues. 


4/ In fact, if all requests were combined in one plead- 
ing addressed to the Commission, which would be 
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desirable in the interest of simplicity, Buckeye 
would hazard the risk that the pleading would be 


returned without consideration (See section -1:44(d) 
of the Rules). 


[21] 


1. Preliminary statement, relief requested, 
and incorporation by reference. 


5. At the outset of this request, Buckeye deems it 
advisable to state briefly its position concerning the re- 
quired scope of this cease and desist proceeding, and to 
contrast this position with the very restrictive approach 
which the Commission has apparently taken in its Order 
to Show Cause in this case. 


6. Although the Commission has not stated specifi- 
cally the issues which shall control the course of this 
proceeding, it appears from the Order to Show Cause 
that the Commission considers this to be 2 ery simple 


case dealing with one single issue of fact. Thus, in 
paragraph 5 of the order, the Commission established a 
very abbreviated time schedule for the hearing and for 
the filing of proposed findings of fact and conclusions of 
law. Commenting upon this schedule, the Commission 
stated: 


"We note in connection with the imposition of this 
time schedule that there is only one issue to be 
resolved, i.e., compliance with the rule." 


%. For reasons which will be more fully developed 
below, 


5/ Actually, although the Commission appears to con- 

~  gider this case as dealing with one single issue, 
there is a very substantial ambiguity in the Order 
to Show Cause. The order states that the Commis- 
sion can consider Buckeye's waiver request at the 
time of this hearing. This would, of course, require 
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a more complex hearing. Buckeye has asked the 
Commission for clarification of this ambiguity in 
its Petition for Reconsideration and Consolidation 
filed this date. 


[22] 


Buckeye submits that due process of law requires that a 
hearing of this nature must have a far greater scope if 
the Commission is to determine whether the public in- 
terest will be served by directing Buckeye to cease and 
desist from carrying two "distant signals" on its To- 
ledo CATV system.—’ Implementation of the Commis- 
sion's rules to require that Buckeye terminate a vital 
portion of its CATV service, currently being furnished 
pursuant to a valuable franchise validly issued by the 
City of Toledo is, beyond question, a taking and confis- 
cation of a valuable property right. If the hearing re- 
quired by Section 312(c) of the Act is to have any mean- 
ing — if it is to be anything but a mockery — it must be 
a full adjudicatory evidentiary hearing conducted in ac- 
cordance with due process of law. The hearing must 
permit and require full exploration of the public interest 
in application of these untested rules to the respondent 
and the extent of Buckeye's private interest which the 
Commission seeks to terminate and confiscate. This 
hearing must permit, 


6, 7 So that there may never be any question of possible 
waiver in the future, Buckeye wishes to make it 
clear that the filing of this request to clarify and 
enlarge issues is not a waiver of its right to intro- 
duce evidence at any hearing concerning the matters 
and questions covered in this request. Regardless 
of what action the Commission may take on this re- 
quest, Buckeye intends to offer evidence on these 
questions in any administrative hearing or court 
trial on the cease and desist question. 
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at a minimum, exploration of the following issues: 


a. Whether the Commission has jurisdiction to adopt 
regulations for CATV sysfoms which do not require 
microwave authorization.— 


b. Assuming that the Commission has such jurisdic- 
tion, whether the factual predicates set forth in the Sec- 
ond Report and Order are based upon substantial evi- 
dence; and, if so, whether the public interest will be 
served by the objectives set forth in the Second Report 
and Order; and, if so, whether the rules adopted in the 
Second Report and Order may be reasonably expected to 
foster or hinder the Commission's objectives as set 
forth therein. 


c. Assuming that the Commission's new CATV rules 
have been legally adopted, whether circumstances in the 
Toledo area require that these rules be peared with re- 


spect to the Buckeye CATV operation.— 


d. Whether the application of the new CATV rules to 
Buckeye, and particularly the retroactive application of 
these rules to Buckeye 


77 Space does not permit full exposition of the jurisdic- 

~ tional problems raised by these new rules. The 
questions basically concern constitutionality and the 
Commission's powers under the Communications 
Act, and are presently pending before the Commis- 
sion and the Courts. See also, Weaver v. Jordan, 
California Supreme Court, March 2, 1966. It is, of 
course, manifest that the Commission may not en- 
force an unlawful rule. 


Buckeye's Petition for Waiver of these Rules, filed 
March 25, 1966, is incorporated by reference herein 
(see paragraph 9, infra). 
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(purportedly accomplished by a press release dated 
February 15, 1966), is an uncongt}tutional taking of prop- 
erty without due process of law.— 


e. Whether circumstances exist in the Toledo area 
which imperatively and unavoidably require that the 
Commission enforce its prohibition against carrying 
distant signals by a cease and desist proceeding at a 
time when the entire question of CATV regulation is 
still subject to administrative, congressional and judi- 
cial review. 


f. As acorollary of the foregoing issue, whether 
Buckeye will be irreparably injured by an order to cease 
and desist from carrying distant signals, and whether 
there will be any injury to Buckeye's subscribers or to 
the interest of the public if Buckeye is allowed to carry 
such signals pepging resolution of the questions raised 


in such review.— 


g. Whether operation of the Buckeye CATV system 
in the Toledo area would, in fact, discourage or have 
any adverse impact upon 


9, 7 Buckeye's Petition for Reconsideration, filed on 
March 25, 1966, discussing in detail the problem of 
retroactive application of these rules, is incorpor- 
ated by reference herein (see paragraph 9, infra). 


10/ The only apparent reason for the Commission's 
haste in prosecuting this case is protection of 
Buckeye's customers. If they are able to cancel 
service without financial loss in the event that 
carriage of distant signals should finally be pro- 
hibited, it would seem that there is no possibility 
of injury. They will merely have enjoyed the serv- 
ice for a little extra time. 


JA 40 


[R. 25-26] 


[25] 


the development of additional television broadcast serv- 
ice in the Toledo area, in light of evidence to be adduced 
concerning: 


1. The economic resources available to support 
commercial television broadcast stations in the area. 


2. The economic resources available to support 
educational television broadcast stations in the area. 


3. The impact which CATV systems have had 
upon television broadcast stations in other markets. 


4. The maximum number of subscribers which 
the Buckeye CATV system may reasonably expect to 
attract in relation to the total homes reached by a tele- 
vision broadcast station within the station's service 
area. 


h. Whether the interest of the Toledo public in selec- 
tion among a wide variety of television programs and in 
a high technical signal quality outweighs any possible 
dangers to development of additional television broad- 
cast stations in the area. 


j. Whether operation of the Buckeye system will con- 
tribute to the development of educational telecasting, 
particularly in the UHF band, in Toledo. 


j. Whether a CATV system in Toledo which is pro- 
hibited from carrying distant signals may reasonably be 
expected to succeed economically, 


[26] 


and, if not, whether the public interest is served by de- 
priving the Toledo public of the opportunity to subscribe 
to a CATV service and make a selection of program- 
ming from a maximum number of television services. 


k. As a corollary to the above issue, an issue should 
be added to determine the availability of television 
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broadcast service in Toledo which may normally be re- 
ceived (1) without CATV and (2) without roof-top anten- 
nas. This issue should also require inquiry into the na- 
ture, availability, and audience acceptance of existing 
live programming designed to serve the Toledo area. It 
should also permit a showing of the nature and quality of 
the programming which Buckeye can bring into the To- 
ledo area from distant stations. 


l. Whether, in light of the evidence adduced pursuant 
to the foregoing issues, the public interest would be 
served by directing Buckeye to cease and desist from 
carrying distant signals. 

8. The burden of proof on these issues (except with 
respect to those matters peculiarly within the control 
or knowledge of Buckeye) would, of course, be upon the 
Commission under the terms of Section 312(d) of the 
Communications Act. Specification of such issues would 
however, allow Buckeye to introduce extensive evidence 
relevant to the public interest, including (though not lim- 
ited to) the following: 
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a. The need and demand of the citizens of Toledo and 
environs for multiple television services which can only 
be provided by a CATV system which carries "distant 
signals", and testimony concerning quality of signal 
available to Buckeye's subscribers, particularly with 
reference to color reception. 


b. The basis upon which the duly elected representa- 
tives of the citizens of Toledo and environs decided that 
the public interest required a grant to Buckeye for a 
CATV system which would carry distant signals. 


c. The investment and commitments which Buckeye 
has made which may be destroyed by the proposed tak- 
ing of this private property right. 
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d. Buckeye's policy concerning refund of "hook-up" 
charges, which will demonstrate that no subscriber will 
suffer any financial loss if Buckeye is permitted to car- 
ry "distant signals" pending resolution of deeal and pol- 
icy questions raised by these new rules.— 

e. The importance of the distant signals to the eco- 
nomic success, viability, and survival of the Buckeye 
CATV system, and the possibility that this entire serv- 
ice (all service, not just distant signals) 


Ti/ This question is treated fully in Buckeye's Petition 
for Reconsideration and Consolidation being filed 
this date. 


[28] 


may be destroyed if the system cannot carry the distant 
signals. 

f. The extent of audience "fragmentation" which may 
be expected from development of this CATV system with 
capacity to carry distant signals, and the impact which 
such "fragmentation" will have upon development of in- 
dependent broadcasting service in the area and in the 
country. 


g. The benefits which new local television broadcast 
stations in Toledo and elsewhere, particularly stations 
operating in the UHF band, may be expected to gain 
from operation of the Buckeye CATV system. 


h. The economic resources available in Toledo to 


ensure support for and development of ample local tele- 
vision service. 


i. The nature, quality and availability of the televi- 
sion service rendered by stations presently serving To- 
ledo. 


j. The nature and quality of distant signals which are 
available off-the-air. 
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k. Facts concerning the impact which CATV systems 
have had upon local television service in comparable 
markets. 


1. Other evidence relevant to the issues outlined in 
the preceding paragraph. 


9. As observed above, on March 25, 1966, the same 
day that the Commission issued its order to show cause 
in this case, Buckeye filed 
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with the Commission: (1) A Petition for Reconsidera- 
tion of the new CATV rules and (2) a Petition of Buck- 
eye Cablevision, Inc., for Declaratory Ruling, for Waiv- 
er or Other Appropriate Relief. Since these petitions 
contain facts and matters which must alsobe considered 
in connection with this petition to clarify or enlarge is- 
sues, the two petitions filed by Buckeye on March 25, 
1966, are incorporated by reference herein. In addition 
Buckeye incorporates herein by reference its Petition 
for Reconsideration and Consolidation filed with the 
Commission this date. 


2. Points and authorities in support of petition 
to clarify or enlarge issues. 


10. This proceeding has been instituted pursuant to 
authority contained in Sections 312(b) and 312(c) of the 
Communications Act. Section 312 of the Act deals gen- 
erally with the subject of "Administrative Sanctions", 
and basically covers the grounds for action and the pro- 
cedures to be followed in (1) revocation cases and (2) 
cease and desist cases. It is plain from a reading of 
the section that the same procedures must be followed 
in cases involving revocation and in cases involving 
cease and desist orders. Revocation procedures and 
cease and desist procedures are equated and identical 
in Section 312(c) (concerning notice, hearing and deci- 
sion), Section 312(d) (concerning burden of proof), and 
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Section 312(e) (concerning applicability of Section 9(b) 
of the Administrative Procedure Act). It thus may be 
assumed at the outset that the scope of the issues ina 
cease 
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and desist proceeding is at least as broaq.As the scope 
of the issues in a revocation proceeding.— Similarly, 
since revocation of a license is far more drastic action 
than modification of a license, it is manifest that the 
scope of the issues in a revocation proceeding (and, of 
course, in a cease and desist proceeding) must be at 
least as broad as the scope of the issues in a modifica- 
tion proceeding instituted under Section 316 of the Act. 
The show cause hearings specified in Sections 312 and 
316 of the Act are all clearly designed to afford proce- 
dural due process to peFsons who have acquired valu- 
able property rights.—— With these self-evident princi- 
ples in mind, various authorities concerning the scope 
and nature of the required hearing may be considered. 


11. Any Commission action must be tested by the 
"touchstone" of the public interest, and must, of course, 
observe "the basic requirements designed for the pro- 
tection of private as well as public interest". Federal 
Communications Commission Vv. Pottsville Broadcasting 
Co., 309 U.S. 134, 138 (1940). Even after the Commis- 
sion promulgates new rules to change the status of a li- 
censee, that party is entitled to a full hearing 


12/ Both types of hearing are, of course, designed to 
insure due process and require a full evidentiary 
hearing. Morgan v. United States, 304 U.S. 1(1937). 


13/ See footnote 12, supra. 


[31] 
concerning whether the broad public interest, conveni- , 
ence and necessity will be served by a modification of 
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its license. Mere adoption of rules will not foreclose an 
injured party's right to a full adjudicatory hearing con- 
cerning the impact of such rules upon the public interest 
Federal Communications Commission v. National Broad 
casting Co. (KOA) 319 U.S. 239 (1943). The hearing 
which is mandatory prior to even a modification of a 
license is required by the due process guarantee of the 
Constitution. It must encompass all relevant questions 
of law and fact concerning the public interest. In exer- 
cising its quasi-judicial powers, the Commission must 
satisfy the demands of due process, which requires the 
opportunity for presentation of evidence, cross examin- 
ation of witnesses and argument on the evidentiary facts 
and applicable law. L. B. Wilson, Inc. v. Federal Com- 
munications Commission, 83 U.S. App. D.C. 176, 188- 
190 (1948). In particular, when the Commission takes 
action which will destroy property rights, the Courts 
will hold the Commission to a strict standard. The Com- 
mission may not needlessly destroy private property to 
achieve a result that could well have been obtained by 


less drastic action. Churchill Tabernacle v. Federal 
Communications Commission, 81 U.S. App. D.C. 411 
(1947). See also, Journal Co. v. Federal Radio Commis- 
sion, 60 U.S. App. D.C. 92. 


[32] 


12. Implementation of a new rule which will deprive 
a party of valuable property rights raises major ques- 
tions concerning procedural due process of law. This 
holds true whether the rule is to be implemented by a 
modification proceeding or by a cease and desist pro- 
ceeding. In both cases, an order to show cause must 
first be issued (Sections 312 and 316 of the Communica- 
tions Act). In both cases, an injured party is entitled to 
a full evidentiary hearing, and this hearing must con- 
cern all aspects of the public interest in the action pro- 
posed. That the Commission has recognized this in the 
past is clear from a review of the Evansville deinter- 
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mixture case — similar to the instant case in many re- 
spects. There, the Commission conducteda rule-making 
proceeding and concluded that the public interest would 
be served by deleting Channel 7 from Evansville and 
substituting Channel 31 in its place. Evansville Deinter- 
mixture Case, 15 RR 1573. The action is comparable to 
the Commission's adoption in its Second Report and Or- 
der of rules to prohibit CATV systems from carrying 
distant signals. In the Evansville case, Section 316 of 
the Act required a hearing before station WTVW would 
be required to modify its operation from Channel 7 to 
Channel 31. In the instant case, a hearing is required 
under Section 312 of the Act before the Commission may 
order Buckeye to cease and desist. In both cases, im- 
plementation of a new rule 


[33] 


affecting established property rights could not be accom- 
plished without a full hearing, despite the fact that a pub- 
lic interest determination had already been made in a 
rule making proceeding. 


13. Manifestly, the Evansville case and the instant 
case are procedurally identical. However, the contrast 
between the show cause proceedings accorded to Evans- 
ville Television, Inc., and the minimal hearing to be ac- 
corded Buckeye is striking. In Evansville, the Commis- 
sion did not take the position that the sole issue in the 
show cause proceeding was "compliance with the rule”. 
It accorded the licensee the fullest possible evidentiary 
hearing on all questions affecting the public interest in 
implementation of the new rule. As the Commission ob- 
served in that proceeding, "'. . . the factual question of 
whether the public interest would be served by deletion 
of Channel 7 from Evansville should be tried in the cru- 
cible of an evidentiary hearing..." Evansville Deinter- 
mixture Case, 15 RR 1586e, 1586f. 
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14. The show cause proceedings designed to insure 
procedural due process required by Sections 312 and316 
of the Act are indistinguishable. In Evansville, the re- 
spondent was accorded a full evidentiary hearing con- 
cerning all legal and factual aspects of the proposed 
modification. In the instant case, it appears that the 
Commission contemplates a taking of Buckeye's proper - 
ty on the basis of data, evidence, and conclusions which 


[34] 


have never been subjected to the "crucible of an eviden- 
tiary hearing." Buckeye respectfully submits that due 
process in Evansville should be no greater than due pro- 
cess in Toledo.— 


15. The hearing contemplated by Section 312(c) of the 
Communications Act can not be abbreviated in the form 
which the Commission seems to contemplate in its hear- 
ing order in this case — a simple inquiry to determine 
whether Buckeye is complying with the Commission's 
new CATV rules. A cease and desist order would destroy 
and, in fact, confiscate valuable property rights held by 
Buckeye and validly granted by Toledo authorities.— 
Agency determination in the nature of an adjudicatory 
hearing affecting private legal rights requires a full evi- 
dentiary hearing. Morgan v. United States, 304 U.S. 1 
(1937). Agency rules may not be applied to take proper- 
ty without due process of law, and due process of law 
requires a full evidentiary hearing. This 


14/ It is interesting to observe that the Commission 
was successful in deintermixing Bakersfield, Cali- 
fornia without the full evidentiary hearing required 
in Evansville. Transcontinent Television Corpora- 
tion v. Federal Communications Commission, 113 
U.S. App. D.C. 384 (1962). This was legally possi- 
ble, however, only because the Commission ordered 
deletion of the VHF channel at the expiration of the 
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license. (See e.g. Marietta Broadcasting, Inc. 20 
RR 675, 678, holding that matters of decisional im- 
portance in a rule making decision are not barred 
from consideration in a Section 316 evidentiary 
hearing.) Since Buckeye holds no license, this ap- 
proach to implementation of the rules is not avail- 
able in this case. 


15/ This obvious confiscation raises interesting ques - 
tions, which the Commission should consider, con- 
cerning the cost of enforcing these rules. 

(continued) 
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proposition has been developed very lucidly by Judge 
Prettyman in Jordan v. American Eagle Fire Insurance 
Co., 83 U.S. App. D.C. 192 (1948). Discussing the dis- 
tinctions between the legislative (or rule-making) power 
and the enforcement power, he recognized that the legis- 
lative process at times may not even require any hear- 
ing. Such conclusion, however, does not solve the prob- 
lem of procedural due process raised by implementation 
of the rule when implementation requires a taking of 
property; "The due process clause provides that no one 
shall be deprived of his property without due process of 
law; and the 'due process' which must be accorded in 
enforcement of a reduction in rates includes a judicial 
of hearing before a capable tribunal." The proce- 

dural necessities include the revelation of the evidence 
upon which the disputed order is based, an opportunity 
to explore that evidence (to rebut it and to cross exam- 
ine) and a conclusion based upon reason. J ordan v. 
American Eagle Fire Insurance Co., supra, (at 199, em 
phasis supplied). 

16. Procedural due process cannot be supplied by a 
rule making 


15/7 (continued) Most of this petition is concerned with 
~~ procedural due process. Substantive due process, 
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however, requires just compensation for destruc- 
tion of property rights — including franchise rights 
This may raise budgetary problems not foreseen 
when the Second Report and Order was adopted. 
See, Monongahela Navigation Co. v. United States, 
148 U.S. 312 (1892). This taking of property with- 
out just compensation is, of course, contrary tothe 
provisions of the Fifth Amendment of the Constitu- 
tion, and is an additional reason why these rules 
are unlawful. 


[36] 
proceeding followed by a truncated "hearing" which is 
really not a hearing at all. "It is elementary * * * in 
our system of law that adjudicatory action cannot be 
validly taken by any tribunal, whether judicial or admin- 
istrative, except upona hearing wherein each party shall 
have the opportunity to know of the claims of his oppon- 
ent, to hear the evidence introduced against him, to 
cross examine witnesses, to introduce evidence on his 
own behalf, and to make argument." Philadelphia Co. v. 
Securities and Exchange Commission, 84 U.S. App. D.C. 
73, 82 (1948). The facts upon which the Commission re- 
lied in adopting its new CATV rules were never subjec- 
ted to cross examination or rebuttal evidence. They 
were not even subjected to the thoughtful process of oral 
argument. Of utmost importance, they have not been 
considered at all in relation to the local situation in To- 
ledo, Ohio, and in the light of circumstances which TE§ / 
quire waiver of these rules with respect to Buckeye.— 
Adoption of a rule cannot solve all problems of regula- 
tion in the dynamic television industry — particularly 
when that rule would deprive a person of a property 
right. Mr. Justice Rutledge summarized this principle 


in National Broadcasting Co. v. Federal Communica- 
tions 


16/ In a separate pleading filed this date, Buckeye re- 
quests that its petition for waiver be consolidated 


[R. 36-37] sa 
with this cease and desist proceeding. Even ab- 
sent the statutory requirement of a hearing under 
Section 312 of the Act, it is respectfully submitted 
that the facts and matters alleged in this waiver 
request require the holding of a full evidentiary 
hearing. See e.g., United States v. Storer Broad- 
casting Co. 351 U.S. 192 (1955). 
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Commission, 76 U.S. App. D.C. 238, 243, affirmed sub 
nom. Federal Communications Commission v. National 


Broadcasting Company (KOA), 319 U.S. 239. Discussing 


the rights of a licensee to resist a relatively minor mod- 
ification of its license, he recognized that license rights 
"revocable in administrative discretion", may not even 
be the sort of property rights protected for purposes of 
substantive due process (Buckeye's property rights, of 
course, do not depend upon Commission license and 
clearly are entitled to full due process). Even this mi- 


nor property right, however, required full procedural 
due process and required protection from the sort of 
arbitrary administrative action which might be taken 
without a full hearing: 


"Procedural due process protects * * * against 
this, and does so notwithstanding the broad rule- 
making power and discretion given the Commis- 
sion concerning the manner of conducting its 
business." (id at 243, emphasis supplied). 


The premises considered, itis respectfully submitted 
that the issues in this case should be enlarged in the 
manner suggested above to ensure that Buckeye is ac- 
corded due process of law. It would indeed be regret- 
table if a question as important as the Commission's 
authority to regulate CATV should be clouded in the 
first instance by Commission failure to observe a funda- 
mental procedural safeguard guaranteed by the Consti- 
tution of the United States. 


as [R. 38-39] 
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Respectfully submitted, 
April 18, 1966 Buckeye Cablevision, Inc. 
/s/ Robert A. Marmet 
/s/ Edwin R. Schneider, Jr. 
/s/ William P. Sims, Jr. (ERS) 
Its Attorneys 
[Certificate of Service dated April 18, 1966] 
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PETITION FOR RECONSIDERATION 
AND CONSOLIDATION 
(To be acted upon by the Commission) 


Buckeye Cablevision, Inc, (Buckeye), by its attorneys, 
respectfully requests that the Commission reconsider 
its Order to Show Cause in this proceeding (FCC 66- 
273, released March 25, 1966) in the respects suggested 
herein. In the event that the Commission determines to 
proceed with this case contrary to this request for re- 
consideration, Buckeye requests that the questions and 
issues raised by the "Petition of Buckeye Cablevision, 
Inc., for Declaratory Ruling, for Waiver or Other Ap- 
propriate Relief" (filed on March 25, 1966 in Docket No, 
15971) be consolidated for hearing with this show cause 
proceeding. The following is submitted in support of 
this request: 

A. Preliminary statement and incorporation by 
reference 


1. In the instant proceeding, the Commission has or- 
dered Buckeye to show cause why it should not be re- 
quired to cease and desist from carrying 
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two "distant signals" on its CATV system in Toledo, 
Ohio. On the same day that this Order to Show Cause 
was released by the Commission, Buckeye filed two 
pleadings with the Commission: 


a. A Petition of Buckeye Cablevision, Inc., for De- 
claratory Ruling, for Waiver or Other Appropri- 
ate Relief, This petition set forth, inter alia, 
facts and considerations demonstrating the need 
for a waiver of the Commission's Rules to permit 
the Buckeye CATV system to carry two "distant 
signals" from stations located in Lansing and De- 
troit, Michigan. 


A Petition for Reconsideration. This petition was 
addressed generally to the new CATV rules 
adopted in the Second Report and Order (31 F.R. 
4540), and specifically to those portions of the 
Second Report and Order which defined "distant 
signals" and which applied these new rules to 
Buckeye retroactively in violation of law. 


2, Because the facts and considerations contained in 
the two petitions filed on March 25, 1966, are relevant 
to consideration of this Petition for Reconsideration and 
Consolidation, these two pleadings are incorporated by 
reference herein. In addition, Buckeye is filing on this 
date a "Petition to Clarify or Enlarge Issues and Motion 
that Petition be Certified to the Commission". This pe- 
tition is also incorporated by reference herein, as it 
contains facts and considerations which should be 
weighed by the Commission in passing upon the instant 
petition. It is addressed to the Review Board under the 
provisions of Section 0.365(b)(1) of the Rules, with are- 
quest that the Review Board certify it to the Commis- 
sion under the 

[41] 


provisions of Section 0.361(b) of the rules, 1/ because 
of the novelty of the issues, and because of the inter- 
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relation of Buckeye's request for enlargement of issues 
with questions which Buckeye presents directly to the 
Commission in the instant petition. 


3. Before closing this preliminary statement, Buck- 
eye deems it appropriate to state that is participation 
in this proceeding in any form, whether it be the filing 
of petitions or attendance at a hearing, should not be 
construed under any circumstances as a waiver of its 
right to contest, at any stage of this case, the jurisdic- 
tion of the Commission over the person of Buckeye or 
the entire subject matter of CATV. 


B. Questions which should be reconsidered by 
the Commission 


1. The Commission should withdraw the order 
to show cause, as it seeks enforcement of 
unlawful rules. 


4, A threshold question in any proceeding designed 
to enforce agency rules is the question of legality of the 
rules. Obviously, an unlawful rule may not be enforced, 
The Commission's authority to adopt 


1/ Section 0.361(c) of the Commission's Rules provides 
that the Commission may direct that matters pending 
before the Review Board be certified to the Commis- 
sion, The rule also provides that, ''no petition request- 
ing the Commission to take such action will be enter- 
tained."" Consequently, Buckeye can not petition to ini- 
tiate certification of this question, but it does seem ap- 
propriate, in the interest of orderly procedure, to sug- 
gest that the Commission consider such certification, 


[42] 


any rules regulating CATV systems was subject to great 

controversy in comments filed in Docket 15971. It is 
not expected that this controversy will be resolved in 

the instant proceeding, and it would appear that exten- 


[R. 42-43] sere 
sive and lengthy argument concerning the numerous 
major questions raised by these new rules would be fu- 
tile in this pleading. 


5. Nevertheless, to preserve the point for further 
review, and to avoid any possible future claim of waiv- 
er, Buckeye requests that the Commission reconsider 
and rescind its Order to Show Cause in this proceeding, 
on the ground that the rules which the Commission 
adopted in the Second Report and Order are unconstitu- 
tional, beyond the scope of the Commission's authority 
under the Communications Act, and an unreasonable ex- 
ercise of the Commission's authority. 2/ 


2. It is unreasonable to proceed with this show 
cause proceeding before there is a final de- 
termination concerning the legality of these 
rules. 

6. As observed above, there are very substantial 
questions concerning the legal basis for the Commis- 
sion's new CATV rules. These questions will undoubt- 
edly be resolved with the passage of time. In the mean- 
while, there appears to be no point in prosecuting this 
cease and desist case, pending final administrative, ju- 
dicial and congressional review 


2, 7 Tf Buckeye is allowed an opportunity to do so, it pro- 
poses to brief these questions extensively at an appro- 
priate stage prior to the Commission's decision in this 
case. 
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of the subject, unless there is some threatened and ir- 
reparable harm to the public interest resulting from 
Buckeye's action in carrying two distant signals, 


7, As demonstrated in Buckeye's Petition for Waiv- 
er, 3/ Buckeye will be seriously and irreparably injured 
if it is forced to cease and desist from carrying the two 
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distant signals, pending final determination of the valid- 
ity of the Commission's new rules. Buckeye has formed 
a bona fide business judgment that its current operation 
with Lansing and Detroit signals is the minimum type of 
service which it can render without substantial and ir- 
reparable injury (Petition, p. 3, 4). To force Buckeye 
to interrupt its service, pending final review of these 
rules, seems extremely unfair, unless this extraordi- 
nary and hasty action is required to prevent harm to 
some other person or to the public interest. The ques- 
tion of whether this cease and desist proceeding must be 
pursued with such extraordinary vigor, in the fact of 
major questions concerning legality of these rules, in- 
vokes overtones of equitable relief by way of injunction 
or stay. In such cases, a major consideration is the 
balancing of equities of the parties concerned, and the 
balance of possible injury among affected parties. Vir- 


ginia Petroleum Jobbers Association v. Federal Power 
Commission, 


3/ Petition of Buckeye Cablevision, Inc., for Declara- 
tory Ruling, for Waiver or Other Appropriate Relief, 
filed March 25, 1966. 
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104 U.S. App. D.C. 106, 110 (1958). The irreparable in- 
jury which Buckeye could suffer from an order to cease 
and desist pending review of these new rules is clear 
and has been established above. Who will be injured if 
Buckeye is allowed to continue its current operation? 


8. No subscriber to the Buckeye service will be in- 
jured if the Commission postpones this cease and desist 
proceeding pending final determination of the legality of 
these new rules, Buckeye's management has determined 
that no subscriber shall be misled to his financial detri- 
ment by an expectation that the system will carry dis- 
tant signals which it may not be allowed to carry if the 
Commission rules are sustained upon review. Conse- 
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quently, Buckeye has adopted a policy that any subscrib- 
er who states at any time in the future that he wishes to 
cancel his service because the system has been forbid- 
den the right to carry distant signals may cancel his 
service and have his "hook-up" charge refunded (See af- 
fidavit attached as Exhibit 1). The only money the sub- 
scriber will have spent will be the monthly charges for 
the service he bargained for. There will thus be no in- 
jury tothe public. 


9. It is, of course, ridiculous to suggest that any new 
UHF station serving Toledo would suffer any loss or re- 
ceive any adverse impact from permitting the current 
Buckeye operation to continue until the new rules are 
finally reviewed. Since UHF conversion is far from 
complete in Toledo, the 


[45] 


CATV system will actually aid new UHF stations by mak- 
ing the station's signal available on all subscribers’ sets, 


whether equipped for UHF reception or not. Buckeye 
will, of course, observe the carriage and non-duplication 
provisions of the Commission's new rules, designed to 
protect local stations. The Commission has found no- 
where in its Second Report and Order, or elsewhere, that 
there is any immediate and present danger to any Toledo 
station. 


10. The balance of equity and injury clearly favors 
Buckeye. It will be irreparably injured by a cease and 
desist order issued before anyone even knows whether 
the Commission's rules may be enforced. In contrast, 
no party will be injured by postponing this proceeding un- 
til termination of administrative and judicial review. The 
massive engine of federal regulatory power should not be 
set in motion until it has been finally determined that the 
engine is on the right track, The people of Toledo and 
environs should be allowed to receive the service which 
their elected local representatives have authorized, at 
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have finally been held lawful, 


11. An additional circumstance requires that the Com- 
mission postpone this hearing pending final review. This 
involves the problem of futility. Buckeye must and will 
resist an order to cease its operation with every legal 
resource at its command, The Commission cannot, of 
course, 


[46] 


enforce a cease and desist order. If it issues such an 
order it must seek enforcement in the Courts under Sec- 
tion 401(b) of the Communications Act, If the Commis- 
sion prevails in the district court, Buckeye will exhaust 
its rignts to judicial review, as Buckeye cannot comply 
with an order issued pursuant to rules of questionable 
legality until those rules have finally been tested in the 
judicial process, Curiously, by the time this enforce- 
ment process is completed, there will already have been 
a resolution of the legality of the rules by direct appeals 
from the Second Report and Order. All of the energy, 
time and resources which would be consumed by the 
Commission, by Buckeye, by the Court and by a brigade : 
of exhuasted lawyers will have been wasted, The better 
course is to wait and see if these rules withstand review. 


3. If the Commission insists upon proceeding with 
this show cause proceeding, it should amend the 
time schedule set forth in the Order to Show 
Cause. 


12. Buckeye sincerely hopes that the Commission will 
be persuaded by the facts and considerations set forth in 
the above paragraphs, that it would be unfair and futile 
to prosecute this order to show cause until such time as 
the question of legality of the Commission's rules has 
been resolved, However, if the Commission concludes 
that the public interest requires prosecution under these 
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rules prior to the time when they are finally judged tobe 
legal, it is respectfully requested that the 
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Commission alter the time schedule for this hearing set 
forth in the Order to Show Cause. 4/ The schedule is un- 
commonly restrictive. Only the bare statutory minimum 
of thirty days has been allowed to respond to the Order 
to Show Cause. Proposed findings of fact and conclu- 
sions of law in this first test of new rules must be sub- 
mitted within 7 days after the record is closed. 


13. As Buckeye has observed in the above paragraphs, 
it is difficult to understand why the Commission believes 
that the public interest so imperatively and unavoidably 
requires such unprecedented rapid disposition of the 
case. This proceeding involves questions of Commis- 
sion jurisdiction, power, authority and policy almost un- 
precedented in scope. These new rules are designed to 
extend the Commission's power over an entire new in- 
dustry. Monumental legal questions are raised by this 
assertion of jurisdiction. 5/ As noted in the Petition to 
Enlarge Issues, 


4/ This request is comparable to a request for contin- 
uance which would normally be addressed to the Hearing 
Examiner, under the provisions of Section 0.341 of the 
Commission's Rules. However, since the Commission 
specified this schedule in its order, it is doubtful that 
any Hearing Examiner would alter the schedule in the 
face of the Commission's direction to proceed expedi- 
tiously. Consequently, since the request really seeks re- 
consideration of a schedule set forth in an Order, Buck- 
eye is submitting this request directly to the Commis- 
sion, and also submitting a brief request for continuance 
to the Hearing Examiner, with the suggestion that it be 
certified to the Commission under the provisions of Sec- 
tion 0.341(c) of the Rules. 
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5/ e.g. The Commission's Second Report and Order oc- 
cupies over 30 pages of very small type in the Federal 
Register. The shelves of the Commission's Docket Di- 
vision are strained by the burden of comments filed on 
these rules — many exceeding 200 pages. 
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filed this date, this hearing is actually far more compli- 
cated than the Commission has stated in its Order, Even 
if the proceeding were as simple and abbreviated as the 
Commission seems to contemplate, 6/there would still 
be major questions concerning constitutionality, statu- 
tory interpretation, and reasonableness of these rules. 
To restrict Buckeye to thirty days for preparation of this 
case and seven days for briefing it is a plain denial of 
due process of law. "Justice requires that [a party] 
should receive notice of charges a sufficient time in ad- 
vance of a hearing to enable him to prepare his defense" 
Brahy v. Federal Radio Commission, 61 U.S. App. D.C. 


204, 205 (1932). Undersigned counsel represents to the 
Commission that the physical drains of preparing this 
case, coupled with reasonable attention to the affairs of 
other clients, imperatively requires that this restrictive 
time schedule be relaxed. 


14, This request for more time to prepare and present 
this case is not merely designed for the comfort and con- 
venience of counsel, It actually goes to the roots of due 
process and to the right of a respondent 


6/ See Para, 5 of Order to Show Cause in this case, stat- 
ing that the only issue to be resolved is compliance with 
the rule. 
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to prepare for trial with the assistance of counsel, 7/ Due 
process requires that a respondent be afforded adequate 
notice to present a claim or defense, with the assistance 


[R. 49-50] weee 
of counsel. Anderson National Bank v. Luckett, 321 U.S. 
233 (1944). Assistance of counsel is meaningless unless 
counsel is given an adequate opportunity to prepare and 
brief a case. To press toward a hasty hearing which ef- 
fectively deprives a party of the assistance of counsel 
may result in a hearing in form, but it cannot be consid- 
ered a substitute for the required hearing in substance. 
Ashbacker Radio Corporation v. Federal Communica- 
tions Commission, 326 U.S. 327, Undersigned counsel 
respectfully represent to this Commission that the num- 
erous critical and novel issues raised by the Commis- 
sion's new rules can not be treated adequately if this 
emergency schedule is maintained. To hold to such a 
schedule will not only deprive Buckeye of the effective 
assistance of counsel, it will also deprive this Commis- 
sion of the benefits which a full adversary proceeding 
contributes to resolution of legal issues. Further it will 
deprive reviewing courts of a full record, It is mani- 
festly unfair that this same Commission 


7/7 Section 7(a) of the Administrative Procedure Act 
provides that: "Any person compelled to appear in per- 
son before any agency or representative thereof shall 
be accorded the right to be accompanied, represented 
and advised by counsel .. . Every agency shall proceed 
with reasonable dispatch to conclude any matter pre- 
sented to it except that due regard shall be had for the 
convenience and necessity of the parties or their repre- 
sentatives."" (Emphasis supplied) 
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which has an interest in sustaining these rules upon ju- 
dicial review should hold counsel to a schedule which 
will prevent effective review on a full record. 8/ The 
Commission should not prevail on review solely because 
counsel for respondent has become exhausted. 9/ 


15. Buckeye respectfully requests that it be accorded 
a minimum of 60 days to prepare this case and a mini- 
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mum of 60 days to submit briefs. Anything less would 
be a denial of due process. 


4, The Commission must clarify its reference in 


paragraph 4 of the Order to Show Cause to the 
request for an evidentiary hearing required by 
Section 74.1107 of the Rules before Buckeye is 


forced into this hearing. 


16. In its Order to Show Cause released on March 25, 
1966, the Commission made the following statement in 
paragraph 4: 

"Buckeye has not made the request for an eviden- 
tiary hearing required by Section 74,1107 of the 
Rules and has otherwise failed to comply with the 
provisions of that Section. Buckeye will there- 
fore be directed to show cause why it should not 
be ordered to cease and 


8/ The dangers of combining in one person or agency 


the powers of prosecutor and judge are familiar to all 
students of administrative law. An agency combining 
these functions must be especially careful to ensure a 


i fair hearing, See, e.g. Wong Yang Sung v. McGrath, 339 
U.S. 33 (1950). 


9/ Counsel has already found new meaning in Shake- 

| Speare's: "This sweaty haste doth make the night joint 
labourer with the day." Hamlet, I, i. 77. Regrettably, 

even with night and day exhausted, the few days avail- 

; able are not long enough to prepare and brief this case. 
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desist from continuing to operate its CATV sys- 
tem in violation of the requirements of Section 
74.1107." 


: Actually, on the same day this order was released, Buck 
' eye filed with the Commission its "Petition of Buckeye 


[R. 51-52] ve 
Cablevision, Inc. for Declaratory Ruling, for Waiver or 
Other Appropriate Relief." This petition was filed pur- 
suant tothe provisions of Section 74.1109 of the Com- 
mission's new rules. However, by public release dated 
March 31, 1966, the Commission issued a release under 
the title "CATV Requests Filed Pursuant to Section 
74.1107(a) of the Rules," and listed Buckeye Cablevision 
as a party which had filed such a request. Actually, 
Buckeye has filed no request under Section 74,1107(a) of 
the Rules. 94/ 


17. The Commission's treatment of the Buckeye peti- 
tion in its public release, coupled with the language of 
paragraph 4 of the Order to Show Cause, raises major 
questions of uncertainty concerning the conduct of the 
hearing. It appears from a reading of paragraph 4 that 
if Buckeye had made the request required by Section 
74.1107 of the rules, the mere making of this request 
would somehow be relevant to the question of whether 
Buckeye should be ordered to cease and desist. Although 
Buckeye has made no such request, the Commission has 
stated that it has. Buckeye is therefore in a position of 
wondering whether the scope of this proceeding will 
somehow be affected by the Commission's 


9A/ Buckeye serves notice on all parties that it will take 
the position that the Section 74.1109 petition shall be 
treated as such for all purposes, including time for re- 
sponse. 
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view that it has filed a pleading pursuant to a section of 
the Rules, despite the fact that it did not do so, Buckeye 
respectfully submits that it is entitled to have this am- 
biguity inthe hearing order clarified before it is directed 
to show cause. 
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5, The abbreviated hearing procedure which the 
Commission has established for this case is 
unlawful. 


a. There has been no record finding that the 
Commission's functions imperatively and 
unavoidably require this procedure. 


18. In paragraph 5 of its hearing order in this case, 
on the basis of an asserted finding that due and timely 
execution of its functions imperativelyand unavoidably 
requires such action, the Commission has directed that 
the Examiner certify the record of this case, upon its 
closing, immediately to the Commission for final deci- 
sion, In the same paragraph, the parties to the proceed- 
ing are allowed 7 days for submission of proposed find- 
ings of fact and conclusions of law. This drastic action 
is apparently taken under the provisions of Section 409(a) 
of the Communications Act, which reads as follows: 10/ 


10/ A similar provision in Section 8(a) of the Adminis- 
trative Procedure Act is applicable only to rule-making 
and licensing, neither of which is involved in this cease 
and desist case. 
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"In every case of adjudication (as defined in the Ad- 
ministrative Procedure Act) which has been desig- 
nated by the Commission for hearing, the person 
or persons conducting the hearing shall prepare 
and file an initial, tentative, or recommended de- 
cision, except where such person or persons be- 
comes unavailable to the Commission or where the 
Commission finds upon the record that due and 
timely execution of its functions imperatively and 
unavoidably require that the record be certified to 
the Commission for initial or final decision." 


19. It will be observed that this Section of the Act re- 
quires that the extraordinary expedited procedure may 
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be invoked only on the basis of a finding "upon the rec- 
ord", Section 7(d) of the Administrative Procedure Act 
defines "record" in the following language: 


"The transcript of testimony and exhibits, together 
with all papers and requests filed in the proceed- 
ing, shall constitute the exclusive record for de- 
cisions .. ."" (Emphasis supplied) 


The finding which the Commission made in its Order to 
Show Cause was not based upon the record of this case. 
In fact, the Order to Show Cause is really the start of 
the record. Buckeye submits that this is a matter of ut- 
most importance. It goes to the roots of Buckeye's ob- 
jection that an expedited enforcement hearing has been 
instituted in this case when there is really no need for 
such expedition, Had the Commission actually reviewed 
any record, it would be unable to find any facts or cir- 
cumstances justifying this needless expedition, The 
process of certification is an emergency matter, depriv- 
ing respondents of the critical right to have an initial 
decision prepared and carefully reviewed by the Com- 
mission, An 
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unwarranted conclusion, based upon no review of facts, 
can not be used to deprive a respondent of valuable pro- 
cedural rights. 


20. A strict standard is applied in determining com- 
pliance with these emergency provisions of Section 409. 
Failure to make the appropriate finding upon the record 
will invalidate an expedited proceeding. Channel 16 of 
Rhode Island, Inc. v. Federal Communications Commis- 
sion, 97 U.S, App. D.C. 179, 183 (1956). The procedure 
has been sustained only when the record sustained the 
basis of the Commission's statutory finding. RCA Com- 
munications, Inc. v. Federal Communications Commis- 
sion, 99 U.S. App. D.C. 163 (1956). There is no such 
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record in this case, and if there was, it would not sus- 
tain such a finding. 11/ Very simply, there is no reason 
' why execution of the Commission's functions requires 
' an emergency procedure which forecloses the respond- 
ent from time for full preparation and presentation of 
its case. 


b. Section 312(e) of the Act requires a hearing in 
accordance with Sections 7, 8 and 9 of the Ad- 


ministrative Procedure Act 


11/7 Where a finding is required prior to issuance of an 

order, absence of evidence to support this finding will 

_ render the finding void and without effect. Federal Trade 
Commission v. Raladam Company, 283 U.S. 643, 648, 

649 (1931). An agency order not supported by evidence 

is void. Chicago, Rock Island & Pacific Railway Com- 


pany v. United States, 274 U.S, 29 (1927). 
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20. Section 312(e) describes the procedure which gov- 
erns the Commission in conducting a cease and desist 
proceeding. This section expressly states that the pro- 
visions of Section 9 of the Administrative Procedure Act 
(concerning proceedings for revocation) shall apply to 
cease and desist cases. Section 9 of the Administrative 
Procedure Act provides that such hearings shall be con- 
ducted pursuant to Sections 7 and 8 of the Administra- 
tive Procedure Act. Sections 7 and 8 of the Administra- 
tive Procedure Act require the customary procedure for 
hearings. The officer who presides at the hearing must 
first issue an initial decision, and the respondent has an 
opportunity to file exceptions and briefs, The emergen- 
cy procedure may not be invoked by the Commission in 
this cease and desist case. 12/ 


21. It might be argued that Section 409(d) of the Act 
supersedes and modifies the Administrative Procedure 
Act inthis respect. This argument could not be sustained, 
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however. Section 409(d) of the Communications Act 
provides that: "To the extent that the foregoing provi- 
sions of this section .. . are in conflict with the Admin- 
istrative 


12/Tt should be noted that, even if the Communications 
Act should justify and authorize emergency procedure, 
the procedure would still be unconstitutional as a denial 
of procedural due process, which requires a full hear- 
ing. Morgan v. United States, 304 U.S. 1 (1937). 


[56] 
Procedure Act ...'" the Administrative Procedure Act 
shall be held to be superseded and modified. However, 
this applies only to Section 409 not to Section 312. Sec- 
tion 312 expressly requires that the Administrative Pro- 
cedure Act shall govern. 


c. Buckeye may not be denied an opportunity to 
file exceptions to an initial decision. 


22. It is not clear whether the Commission contem- 
plates that its decision in this case shall be subject to 
exceptions. This question should be clarified on recon- 
sideration, as Section 409(b) of the Communications Act 
clearly gives a party the right to file exceptions, 


d. The Commission may not disregard, waive or 
Suspend its own rules designed to assure re- 


spondents of procedural safeguards. 


23. An administrative agency may not disregard, 
waive or suspend its own procedural rules which were 
designed for protection of fundamental rights. Vitarelli 
v. Seaton, 359 U.S. 535. The procedure outlined in the 
Commission's Order to Show Cause seems to contem- 
plate suspension or waiver of rules designed to protect 
the rights of a respondent in the following respects: 

a. Section 1.261 allows a party 10 days after not- 
ice of certification of transcript to file a mo- 
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tion for correction of the transcript. The 7 
days allowed for filing findings and conclusions 
precludes this. 


[57] 


Section 1.273 contemplates 20 days for filing 
proposed findings of fact and conclusions, even 
in a simple case, 


Section 1.274 provides for certification to the 
Commission only on the basis of a finding 
"upon the record" that the emergency proce- 
dure is required. There is no record in this 
case, but the Commission has made the find- 
ing already. This section of the rules clearly 
contemplates that the same record which is 
certified must be the basis for the finding. 


The entire procedure for review set forth in 
Sections 1.276 and 1.277 of the Rules will be 
ignored and suspended in accordance with the 
terms of the hearing order. 


The entire procedure for final Review by the 
Commission will similarly be bypassed, 


Section 1.91 of the Commission's Rules, speci- 
fically governing the conduct of show cause - 
proceedings provides for an initial decision, 
exceptions and oral argument. Apparently, the 
Commission proposes to suspend this rule, 
also. 


24, For reasons recited in the above paragraphs, the 
abbreviated hearing contemplated by the Commission is 
‘ unlawful. The Commission should reconsider its order 
‘ and revise it to allow Buckeye its full hearing rights 
' guaranteed by the Constitution, governing statutes, and 
its own rules. 
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C. Request for Consolidation 


25. Buckeye suggests that the facts and considera- 
tions set forth in its "Petition of Buckeye Cablevision, 
Inc. for Declaratory Ruling or Other Appropriate Re- 
lief" filed on March 25, 1966 (hereinafter "Petition for 
Waiver"), be considered at the same time that the Com- 
mission hears evidence on the Order to Show Cause. 
Consequently, it is requested that the 
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Commission consolidate a hearing on the Petition for 
Waiver with the instant show cause proceeding. Such 
consolidation would, of course, automatically expand the 
scope of the consolidated proceeding to include a ques- 
tion of whether due process and the public interest re- 
quire that the Commission's new Rules be waived sothat 
Buckeye may continue its current operation. 


26. In its Order to Show Cause in this case, released 
March 25, 1966, the Commission observed: 


"Buckeye asks that the Commission take no action 
until its petitions and pleadings, to be filed on 
March 25, 1966 have been studied. We note that 
such documents can be considered by the Commis- 
sion at the time of the hearing ordered herein." 


From this statement, it appears that the Commission 
may already contemplate a full hearing on the facts and 
considerations set forth in the waiver request, and per- 
haps this request for consolidation is not even necessa- 
ry. However, the Commission's statement at Paragraph 
5 of the Order that the only issue in this case is "com- 
pliance with the rule" raises some ambiguity, which 
should be clarified. 


27, The case for a consolidated hearing on the Peti- 
tion for Waiver is particularly strong. This Petitionfor 
Waiver isalready before the Commission, and is already 
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incorporated by reference herein. Its merits need not 
be argued at great length in this pleading. It seems suf- 
ficient to 
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state that this sworn petition for waiver contains per- 
suasive and compelling reasons why the new rules 
should be waived to permit Buckeye's continued opera- 
tion. These include: 


a. The fact that these rules were applied retro- 
actively to Buckeye jeopardizing a multi-mil- 
lion dollar investment by a legitimate business 
enterprise in the process of development since 
1964, without good cause, and amount to a con- 
fiscation and denial of substantive and proce- 
dural due process. 


The fact that the two "distant signals" carried 
on the Buckeye system are actually not very 
distant at all. The Grade B contours of the two 
"distant stations" each fall only a few miles 
north of Toledo, This is a very minor request 
for waiver. 13/ 


Buckeye is complying with all other aspects of 
the new CATV Rules, particularly those relat- 
ing to carriage and non-duplication, 


The Buckeye system is not engaged in "leap- 
frogging", which was the primary object of the 
distant signal rule. 


The Byckeye operation would have no adverse 
impact upon development of UHF. 


28, The need to hear the waiver request at the same 
time as the show cause order is particularly important 
when the basis of these new rules is considered. The 
Commission itself recognized in adopting the Second Re 
port and Order that its imperfect knowledge of this en- 
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tire new industry and unprecedented area of regulation 
would require waiver in appropriate cases: 


"As we gain more knowledge in this importantarea, 
particularly from the hearings being held, we shall 
revise or terminate the procedure, as the experi- 
ence indicates. The present rules are 


13/7 This statement concerning contour location is not 
be to considered a waiver of proof concerning precise 
location of contours on city limits. 
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our best judgment of what the public interest now 
calls for. We recognize that they may not perfect- 
ly fit every situation, and repeat that should they 
be inadequate or unduly burdensome in individual 
cases, special action or waiver can be obtained 
upon an appropriate showing. United States v. 


Storer Broadcasting Co., 351 U.S. 192." 


Again, as the Commission observed in paragraph 155 of 
the Second Report and Order, "It is, we think, time to 
get the facts, and in light of the service presently avail- 
able, there is time to get the facts." Buckeye subscribes 
enthusiastically to this statement. Irreparable injury 
should not be inflicted upon a legitimate enterprise with- 
out full consideration of all relevant facts. 


The premises considered, Buckeye respectfully re- 
quests that the relief requested in the foregoing para- 
graphs be granted. 


Respectfully submitted, 
April 18, 1966 Buckeye Cablevision, Inc, 
Marmet & Schneider /s/ Robert A. Marmet 


1822 Jefferson Place 
Washington, D.C. 20036 /s/ Edwin R. Schneider, Jr. 
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Dow, Lohnes & Albertson /s/ William P. Sims, Jr. 
Munsey Building 


Washington, D.C. 20004 Its Attorneys 
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Exhibit No. 1 


AFFIDAVIT 


State of Ohio 
County of Lucas, ss 


John D. Willey, having been duly sworn, deposes and 
says 


(1) That he is Vice President-Policy of Buckeye 
Cablevision, Inc, and 


(2) That the management of Buckeye Cablevision, Inc, 
has formulated a policy designed to ensure that no sub- 
scriber to the system shall be misled to his financial 
detriment by an expectation that the system will be al- 
lowed to carry the signals of station WJIM-TV, Lansing, 
Michigan and WKBD-TV, Detroit, Michigan, in the event 
that the new CATV Rules of the Federal Communications 
Commission should be sustained upon review. Conse- 
quently, if any subscriber states at any time in the fu- 
ture that he wishes to cancel his service because the 
Commission has forced Buckeye to delete these signals 
from the system, he may cancel his service and his 
"hook-up" charge will be refunded. This policy shall be 
effective for one month after carriage of such signals is 
terminated by Commission order. 


/s/ John D. Willey 
[62-63] 


[Certificate of service and Jurat dated April 18, 1966] 
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Before the 


FEDERAL COMMUNICATIONS COMMISSION 


Washington, D.C. 


In the Matters of: 


Amendment of Subpart L, Part 91, 
to adopt rules and regulations to 
govern the grant of authorizations 
in the Business Radio Service for 
microwave stations to relay tele- 
vision signals to community anten- 
na systems. 


Amendment of Subpart I, Part 21 
to adopt rules and regulations to 
govern the grant of authorizations 
in the Domestic Public Point-to- 
Point Microwave Radio Service 
for microwave stations used to 
relay television broadcast signals 
to community antenna television 
systems. 


Amendment of Parts 21, 74, and 
91 to adopt rules and regulations 
relating to the distribution of tele- 
vision broadcast signals by com- 
munity antenna television systems, 
and related matters. 


Cease and Desist Order to be 
directed against Buckeye Cable- 
vision, Inc., owner and operator 
of a community antenna televi- 
sion system at Toledo, Ohio, 


20554 


Docket No, 14895 


Docket No, 15233 


Docket No, 15971 
(RM Nos. 636, 672, 
742, 755 and 766) 


| 
| Docket No. 16551 
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Petition of Buckeye Cablevision, 
Inc. For Declaratory Ruling, For File No, 


Waiver or Other Appropriate CATV 100-5 
Relief, 


To the Commission: 


PETITION FOR STAY 


Buckeye Cablevision, Inc, (Buckeye), by its attorneys 
hereby petitions the Commission to stay, with respect 
to Buckeye, the effective date 
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' of its Second Report and Order in Docket Nos. 14895, 
15233 and 15971, released March 8, 1966 (FCC Mimeo 
66-220/80218), and thereafter published in 31 Fed. Reg. 
4540-73 on March 17, 1966, pending final orders in the 
above-styled proceedings. Since the Commission has 

' instituted Cease and Desist proceedings in Docket No. 
16551 to enforce the Rules adopted in the Second Report 
and Order with respect to the operations of Buckeye, and 
since Buckeye has requested Commission sanction of its 
| operations by declaratory ruling or waiver in File No, 
CATV 100-5, Buckeye also addresses its Petition for 
Stay to those two proceedings for the duration of the re- 
quested stay of the effectiveness of the Second Report 

' and Order. This Petition is filed pursuant to Section 
1.44(e) of the Commission's Rules, Buckeye has pre- 
viously filed (on March 25, 1966) a "Petition for Recon- 
| gideration" and a "Petition for Declaratory Ruling, for 

! Waiver or Other Appropriate Relief" (Docket No. 15971 
and CATV 100-5) and filed (on April 18, 1966) a ''Peti- 
tion to Clarify or Enlarge Issues And Motion that Peti- 
tion be Certified to the Commission", a ''Petition for 

: Reconsideration and Consolidation" and a "Petition For 
Continuance", all in Docket No, 16551, and all of the 
foregoing pleadings are specifically incorporated herein 
by reference. In support of said Petition for Stay, the 
following is shown: 
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PRELIMINARY STATEMENT 


1. On March 8, 1966, the Commission released the 
full text of its Second Report and Order in the above- 
captioned Docket Nos, 14895, 15233 and 15971. Said Re- 
port and Order was thereafter published in the Federal 
Register on March 17, 1966 (31 Fed. Reg. 4540-73). By 
means of said Second Report 
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and Order, the Commission has asserted jurisdiction 
over all CATV systems, whether or not served by mi- 
crowave, and has imposed severe restrictions upon the 
operation of existing and proposed systems, particular- 
ly those located within the predicted Grade A contour of 
any television station located within the top listed 100 
ARB markets, 


2. Buckeye is the owner and operator of a commun- 
ity antenna television system in Toledo, Ohio, On May 
17, 1965, Buckeye received a non-exclusive permit from 
the Toledo City Council, by a vote of 9-0, to bring com- 
munity antenna service to Toledo, Buckeye was organ- 
ized in March 1965, and throughout 1965 and early 1966 
proceeded to obtain municipal permits; to contract with 
Ohio Bell for construction of a CATV system for Great- 
er Toledo; to lease office facilities and order and accept 
delivery of equipment; to hire and train personnel; and, 
ultimate ly, to furnish service to customers, 1/ 


3. Based upon Commission Rules as they existed in 
May of 1965, financial commitments have been made by 
Buckeye totaling an investment in its system to date of 
more than $500,000 and obligations to Ohio Bell for ad- 
ditional payments of $777,000 for installation of coaxial 
cable plus monthly payments that total over $5,000,000 
during the next ten years. In the belief that its proposed 
operations would not be adversely affected by 


1/ The history, development and description of the Tole- 
do CATV system is described in detail in the "Petition 
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of Buckeye Cablevision, Inc. for Declaratory Ruling, For 
Waiver or Other Appropriate Relief", pp. 4, et seq. 
(CATV 100-5), with supporting affidavit. 
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reasonable regulations (presumably adopted after enabl- 
ing legislation), Buckeye proceeded to construct a sys- 
tem which currently relies solely upon the reception of 
off-the-air signals, which carries every station that can 
be considered local in nature, and which improves the 
reception of television signals available to Toledo view- 
ers off-the-air, thereby contributing significantly to the 
improvement of their television service, 


4. When the Second Report and Order was released, 
Buckeye found itself not only subject for the first time to 
the alleged jurisdiction of the Federal Communications 
Commission, but also the victim of over-restrictive 
rules, unlawfully adopted. Pending appropriate legal de- 
terminations of the Commission's jurisdiction and the 
validity of its new CATV rules, Buckeye is providing the 
minimum service andis complying with the Commission's 
dubious requirements insofar as possible without sub- 
stantial and irreparable injury. Buckeye submits that 
its current operations are at least in substantial com- 
pliance with the details of the Commission's require- 
ments, and that they fully conform to the general pur- 
poses and objectives of the new CATV regulation; and to 
the extent that there is a dispute with respect to the car- 
riage of WKBD-TV, Detroit, and WJIM-TV, Lansing, 2/ 

' this issue must ultimately be resolved in favor of Buck- 
eye upon the basis of equitable and public interest con- 
siderations. 


5. Substantial legal questions have been raised by 
' Buckeye's pleadings and other interested parties filing 
Petitions for Reconsideration 


2/ Statements indicating that the predicted Grade B con- 
. tours of WKBD -TV and WJIM-TV may fall barely out- 


[R. 71-72] ues 

side Toledo are based on preliminary examination of 
published data which may or may not prove to be current 
or accurate, and such statements are not to be consid- 
ered a waiver of proof of the precise location of con- 
tours or city limits. 
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in Docket 15971. These matters are already under re- 
view before Congressional Committees and appellate 
courts. Nonetheless, the Commission has proceeded 
with unprecedented haste to institute Cease and Desist 
proceedings against Buckeye for alleged failure to com- 
ply with the Commission's new concept of the public in- 
terest. It is interesting to note that Toledo city officials 
and the public have made their preference clear by their 
approval and acceptance of the service provided by Buck- 
eye; yet, the Commission has decided that the public in- 
terest in Toledo should not be what it is. 


6. Buckeye intends to resist this assault upon its 
constitutional and property rights and is confident that it 
will, either in the courts or before the Congress, or in 
both forums, succeed, It also retains the hope that the 
Commission itself will eventually reconsider and adjust 
the position expressed in its Second Report and Order. 
In the meantime, however, Buckeye is faced with the im- 
mediate impairment of its franchise and its investment 
unless the Commission exercises its discretion and 
grants the stay herein requested, 


ARGUMENT 


7. In support of its Petition for Stay, Buckeye ad- 
dresses itself to the standards recognized by judicial 
authority by which grounds for a stay may be measured, 


The judicial test applied in Virginia Petroleum Jobbers 
Association v. Federal Power Commission, 104 U.S. 


App. D.C. 106, 110 (1958), presents the following ques- 


tions for consideration: 


JAT 
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(1) Do substantial issues exist upon which petitioner 
can rely? 


(2) Without the relief requested, will petition suffer 
irreparable injury? 
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(3) Would other parties be harmed in a substantial 
way by the issue of the stay? 


(4) Where lies the public interest? 


8. While it is true that the first standard set out in 
' the Virginia Petroleum Jobbers case was somewhat dif- 
' ferently phrased in that it was necessary for a party to 
show "substantial indication of probable success", it is 
submitted that since the Commission will ultimately be 
a party to any judicial review should it fail to reconsid- 
er its Second Report and Order and otherwise refuse to 
grant substantially the relief requested in other pending 
Buckeye pleadings, Buckeye should not be made to con- 
: vince the Commission at this stage that it has a "sub- 
: gtantial indication of probable success" as a party op- 
posing the Commission on appeal. Buckeye contends 
that it can succeed on appeal if the Commission pursues 
its present course, In requesting this stay, however, 
Buckeye submits that its burden is met by a showing that 
substantial legal issues exist with respect to both sub- 
stantive and procedural due process, with respect to the 
reasonableness of the Commission's CATV rules, and 
ultimately with respect to the very question of jurisdic- 
tion itself. Buckeye is confident that the Commission's 
actions as they apply to it are legally assailable, but it 
cannot expect the Commission to agree unless the Com- 
mission reconsiders its Second Report and Order, an 
action requested by Buckeye in its pending Petition for 
Reconsideration. 3/ Regardless of the Commission's 
treatment of the Petition for 
: 37 Buckeye's "Petition For Reconsideration" and ''Peti- 
tion For Declaratory Ruling, For Waiver or Other Ap- 
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propriate Relief’ were filed on March 25, 1966, only 
eight days after publication in the Federal Register. De- 
spite Commission protestations of expedited consider- 
ation of in-progress CATV systems (Report of Proceed- 
ings of Committee on Interstate and Foreign Commerce, 
March 23, 1966, pp. 167-69, 181-83) the Commission has 
proceeded 
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Reconsideration, there can be no question but that sub- 
stantial issues do exist, militating against hasty invoca- 
tion of the new Rules, 


9. With respect to the issue of irreparable injury to 
petitioner, it cannot be disputed that the interruption of 
Buckeye's service to the public will constitute an injury 
which cannot be remedied in any satisfactory way after 
it occurs. Buckeye repeats that, given the opportunity, 
it will clearly prove that the public interest willbe served 
by the continuation of its present service. However, the 
interruption of this service, for even a very short time, 
will shake the confidence of the public in the stability of 
the service and will cast a permanent shadow over the 
system by the continuing threat of further Government 
interference. Of course, if the injury which undoubtedly 
will be suffered can be compensated, it is not irrepara- 
ble. But this kind of injury cannot be wiped out by even- 
tual recovery from the Federal Government, since it is 
a continuing and insidious threat that would be created, 


10. Moreover, with respect to the issue of compensa- 
tion, the Commission has not chosen to provide proce- 
dures in its Rules to compensate Buckeye and other sim- 
ilar systems which stand to suffer severe financial losses 
as a result of the Commission's action. 4/ Therefore, 
because of the 
3/7 Continued, 
to expedite only enforcement proceedings. Instead of ex- 
pediting consideration of Buckeye's petition filed March 


aa! [R. 74-75] 
25, 1966 pursuant to Section 74,1109 (CATV 100-5), the 
Commission has attempted to extend unlawfully the time 
for filing oppositions thereto, (See Public Notice B- 
81851, March 31, 1966, which purports to allow opposi- 
tions to be filed through April 30, 1966, inconsistent with 
the applicable requirements of Rule 74,1109 (d).) 


4/ See Monongahela Navigation Co. v. United States, 148 
U.S. 312 (1892). 
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absence of any provision for compensation, it appears 
that the Commission is estopped from disputing Buck- 
eye's claim that its injury will be irreparable. 


11. With respect to the interests of other parties to 
these proceedings, there is no apparent threat to the 
long-term interest of any party that would be caused by 
the grant of a stay pending the ultimate outcome, Cer- 
tainly, the short-range interests of UHF in Toledo at 
least would be advanced by CATV carriage. In effect, 
the Commission by granting the stay would be maintain- 
ing the status quo pending ultimate resolution of the is- 
sues, The equitable considerations of any other party 
to this proceeding are far outweighed by the immediate 
injury to be done to the interests of Buckeye by the im- 
position of these Rules. Furthermore, the interests of 
the people of Toledo are substantial, 5/ as are the in- 
terests of the employees of Buckeye and their families, 
and the shareholders of the parent companies investing 
in the Buckeye venture. 


12. Finally, and most importantly, Buckeye contends 
that the public interest will not be adversely affected in 
any conceivable way by a grant of the requested stay. 
Buckeye has demonstrated in its "Petition For Recon- 
sideration and Consolidation” in Docket No. 16551 (filed 
on April 18, 1966), that no subscriber to the Buckeye 
service will be injured if the Commission postpones en- 
forcement of its CATV Rules pending final determination 
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5/ The City of Toledo receives 3 percent of the gross 
income from Buckeye's CATV system, which is threat- 
ened by the Commission's actions. 
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of their legality. To provide every subscriber with pro- 
tection against financial detriment, Buckeye has adopted 
a policy by which any subscriber dissatisfied with serv- 
ice after discontinuation of carriage of the two alleged 
"distant signals" now carried by the Toledo system, 
may cancel his service and have his "hook-up" charge 
refunded, 6/ Thus, Buckeye has made a good faith show- 
ing that it is willing to make financial sacrifices to re- 
move any conceivable threat to the public interest. 


CONCLUSION 


13. In this and other related pleadings, Buckeye has 
demonstrated that substantial legal issues exist, that 
Buckeye will suffer irreparable injury if a stay is not 


granted, that other parties will not be harmed by a grant 
of a stay and that the public interest favors the grant of 
a stay. For the foregoing reasons, Buckeye respectful- 
ly requests that the Commission consider the overall 
effect of the immediate imposition of its Rules upon 
Buckeye as weighed against a stay which is demanded 
by the dictates of reality and fairness. 


14, The Commission is therefore respectfully re- 
quested to stay the enforcement of its new CATV Rules 
in Docket Nos, 14895, 15233 and 15971 and its Cease 
and Desist proceedings in Docket No. 16551, insofar as 
such rules or proceeding would preclude Buckeye from 
distributing to its Toledo customers signals received 
off-the-air, pending final orders deter mining 


6/ See Affidavit attached as Exhibit No. 1 to Buckeye's 
“Petition For Reconsideration and Consolidation", filed 
April 18, 1966 in Docket 16551. 
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[77] 
the validity and such rules and the related enforcement 
proceedings against Buckeye. 

Respectfully submitted, 
BUCKEYE CABLEVISION, INC. 
/s/ William P, Sims, Jr. 


Dow, Lohnes and Albertson 
/s/ Robert A, Marmet 
/s/ Edwin R. Schneider 
Its Attorneys 
Marmet & Schneider 
[78-79] 


[Certificate of Service dated April 19, 1966] 
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[Excerpt From Opposition of Storer Broadcasting Com- 
pany to Petition for Stay, Received by the Commission 
April 27, 1966.] 


kkk 


Buckeye has been on notice since at least April 23, 
1965 — approximately a month before it received its 
first CATV franchise — that the Commission was con- 
sidering imposing limitations on the transmission of 
distant signals, Since February 15, 1966, it has beenon 
specific notice that the Commission's rules would forbid 
the importation of distant signals into Toledo, * * * 
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EXCERPTS FROM TRANSCRIPT OF HEARING 
(April 28, 1966) 


[Tr. 73] 


* * 


Q. Now, sir, when did Buckeye first deliver for 
charge the television signals:of any television stations 
to its subscribers ? 

MR. MARMET: If you do not understand the ques- 
tion, Mr. Willey, just ask, 

THE WITNESS [John Willey, Vice President, Buck- 
eye Cablevision, Inc.]: I think I do. 

Buckeye started on March 16, 1966 transmitting sig- 
nals to customers who had been signed up and hooked on 
to the system as of that date. We anticipated a test pic- 
ture period and I am not certain of the exact arrange- 
ments for making the charge during the testing period. 
That is the part Iam not certain of. 


* OK 


[Tr. 74] 


x eK 
Q. Do you know the present [April 28, 1966] num- 
ber of subscribers you have ? 
MR, MARMET: I think we could supply it. 
PRESIDING EXAMINER: Is that agreeable, Mr. Fitz- 
patrick? 
THE WITNESS [John Willey, Vice President, Buck - 
eye Cablevision, Inc.]: It would be more accurate. 
BY MR. FITZPATRICK: 
Q. Give me an approximation. A. 1,200. 
* * OK 
[Tr. 79] 
* eK 
BY MR. NAFTALIN: 
Q. Mr. Willey, you said there was a testing period. 
Can you tell me when that testing period expired ? 
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MR, MARMET: I object to the question. Ido not 
think it is all clear what you mean. Perhaps the witness 
understands it. 

PRESIDING EXAMINER: Do you understand, Mr. 
Willey? 

THE WITNESS: I can give you my interpretation. 

BY MR, NAFTALIN: 
Q. I would be grateful for that 


[Tr. 80] 


A. It is my understanding that when the service be- 
gins, the telephone company occasionally has to go back 
and check the service that the subscriber is receiving 
and in some cases make changes in the equipment toim- 
prove the service. I would guess the time this takes de- 
pends upon the telephone company's servicemen and 
takes in the case of an individual subscriber probably 
anything from a matter of a few hours to a few days. 

Q. Would you say that that period is now over with 
respect to the 52 people who receive — 

MR. MARMET: I object to the question. 

MR. NAFTALIN: Let me finish it. 

BY MR. NAFTALIN: 

Q. — 52 people who are given service on March 16? 

MR. MARMET: Sir, I would like to respectfully ob- 
ject to the question. I believe the question is not rele- 
vant and is covered by your previous rulings. 

PRESIDING EXAMINER: The objection is overruled. 
He can answer if he knows. 

THE WITNESS: I would assume it is but I cannot say 
from specific knowledge because I have not checked. 

PRESIDING EXAMINER: Do you have any under- 
standing in that regard, sir? 

THE WITNESS: Yes. 

PRESIDING EXAMINER: What is it? 
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THE WITNESS: I believe the service to the subscrib- 
ers who were in service on March 16 is considered tobe 


(Tr. 81-82, 92] USER 
as good as we can make it. 
BY MR. NAFTALI: 

Q. There was something in your testimony that indi- 
cated to me that Buckeye Cablevision did not intend to 
charge during this so called testing period. Did I under- 
stand you correctly? A, I believe our offer then and 
now to people who sign up for the service is a reduced 
installation charge and a reduction in the first month's 
service below the normal monthly charge. 

Q. Are you saying I misunderstood you? A. Ido not 
know. 

Q. Iwill repeat the question. It was my understand- 
ing from your testimony that Buckeye Cablevision did 
not intend to charge for the period of testing. Now, was 
Icorrect? A. If I stated it that way,I was incorrect. 
The charge during the first month part of which is con- 
sidered a testing period is below the regular charge both 
for installation and for monthly service. I believe it is 
a package of $10 which includes installation and the 
charge for the first month's service. 

Q. And these people will be charged starting from 
May 16? 

MR, FITZPATRICK: You said May 16. 


[Tr. 82] 


BY MR. NAFTALIN: 
Q. Excuse me, March 16. A. That is my impres- 


sion, yes. 
* * 


[Tr. 92] 


* * * 


MR, MARMET: * * * Ina petition to enlarge and in a 
petition for a waiver and in two petitions for reconsid- 
eration Buckeye has articulated quite early its view that 
the Broadcast Bureau has the burden of introducing evi- 
dence to justify the Commission's new rules and that 
Buckeye should have the opportunity to offer evidence 


gaE8S [Tr. 92-93] 


demonstrating that these rules are unreasonable, that 
they involve involved delegations of authority, that they 
involve an unconstitutional denial of the right of free 
speech, that they involve a taking of private property 
without compensation and are generally contrary to the 
public interests. 

Although Buckeye continues to adhere to this view, it 
frankly has no hope of convincing the Chief Hearing Ex- 
aminer that evidence concerning the broad scope of this 
proceeding should be admitted, As the Examiner ruled 
at Page 14 of the transcript, "I stated I do not intend to 
admit into the record any collateral matter, any matter 
which is not directly related 


[Tr. 93] 


to this issue; namely, compliance with the rule." 

In the face of this anticipatory ruling Buckeye real- 
ized that it would be futile to produce witnesses today 
to submit testimony and evidence concerning the broad 
issues of this case. Indeed, Buckeye has not yet even 
had an adequate opportunity to interview witnesses, to 
prepare its case for hearing on the broader issues, or 
to formulate an offer of proof with the degree of preci- 
sion which this case justifies. 

Nevertheless, inorder topreserve its right toreview, 
Buckeye believes that it must now make an offer of proof 
on the record of this case concerning the evidence which 
it would have introduced and the facts which it would 


have proved in this record, 
* KK 
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Before the 
Federal Communications Commission 
Washington, D.C. 


In the Matter of 


Cease and Desist Order Docket No, 16551 
to be directed against 

Buckeye Cablevision, Inc. 

owner and operator of a 

community antenna television 

system at Toledo, Ohio 


Before the Commission: 


REQUEST FOR ORAL ARGUMENT 


REQUES? eee oS 

Buckeye Cablevision, Inc., (Buckeye) by its attor- 
neys, respectfully requests that the Commission hear 
oralargument inthis case before it decides whether the 
public interest requires that it directs Buckeye to cease 
and desist carrying the signals of stations WKBD, De- 
troit, Michigan and WJIM-TV, Lansing, Michigan. 


Agency action affecting property rights may not be 
taken without giving a respondent an opportunity to be 
heard orally. Morgan Vv. United States, 304 U.S. 1 (1937), 
Philadelphia Co. v. Securities and Exchange Commis- 
sion, 84 U.S. App. D.C. 73 (1948), L. B. Wilson, Inc. v. 
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Federal Communications Commission, 83 U.S, App. 
D.C. 176. 


Respectfully submitted, 
Buckeye Cablevision, Inc. 
/s/ Robert A. Marmet 


[R. 304-305] 


May 5, 1964 

Warmet & Schneider /s/ Edwin R, Schneider, Jr. 
1822 Jefferson Place /s/ William P. Sims, Jr. 
Washington, D.C. 20036 
Dow, Lohnes & Albertson 
Munsey Building 
Washington, D.C. 20004 


Its Attorneys 
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[Certificate of Service, May 5, 1966] 
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FCC 66-456 
BEFORE THE 


FEDERAL COMMUNICATIONS COMMISSION 
Wasuineton, D.C. 20554 


In the Matter of \ 
AxwenpMENT or Suppart L, Parr 91, To Avorr | Docket No. 14895 
Rutes aNp RecuuaTions To GoveRN THE 
Grant or AUTHORIZATIONS IN THE BUSINESS 
Rapro Service For Microwave STaTIons To 
Repay TEevevision SieNats TO ComMUNITY 
ANTENNA SYSTEMS 
AMENDMENT or Suppagr I, Parr 21, To Aporr Docket No. 15233 
Ruues anpD Recunations To GovERN THE 
Grant or AUTHORIZATIONS IN THE DoMESTIC 
Prsuic Pornt-ro-Pornt Microwave Rapio 
Service ror Microwave Srations Usep To 
Retar Tevevision Broapcasr SicNals TO 
Cosacontry ANTENNA TELEVISION SysTems 
AMENDMENT OF Parts 21, 74, anp 91 To Aporr Docket No. 15971 
Ruxes anp Recutations RELATING TO THE (RM Nos. 636 672, 
Disrrpcrion oF TELEVISION Broapcast 742,755, and 466) 
Sicnats By Commonriry ANTENNA TE.evi- 
SION SYSTEMS, AND RELATED MaTTERS 


MemoranpumM Oprrnion AND ORDER 
(Adopted May 25, 1966) 


By THe Commission : ComMIssIONER BARTLEY DISSENTING AND ISSUING 
A STATEMENT; COMMISSIONER LOEVINGER ABSENT. 
for consideration seven petitions 
report and order in dockets 
CC 2d 725, filed by: (1 
2 OSTDOS 
elevision 
Communications .3 (4) 
Chattahooche Valley CATV, 
g Corp., 
ablevision 
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Amsterdam TV Cable Co., Gloversville TV Cable Co., Inc., Johnstown 

TV Cable Co., Inc., Mohican TV Cable Corp., Alpine Cable Television, 

Inc, Alice Cable Television Corp., McAllen Cable Television Corp., 

and Perfect TV, Inc. Petitioners request the Commission to stay en- 

forcement of the rules promulgated in the second report until resolu- 
3 F.C.C. 2d 


IR. 358-359] 


tion of their concurrently filed petitions for reconsideration and until 
final gas bcoeeane of appeals from the second report or action by Con- 
gress, whichever should occur first.* 

2. In support of their requests for stay, petitioners assert generally, 
without specific factual detail, that their interests and those of their 
subscribers will be immediately and irreparably adversely affected 
unless a stay is granted because petitioners may be forced to delete cer- 
tain signals from their existing CATV systems, be denied the right to 
carry certain signals on proposed CATV systems, and may lose con- 
siderable funds gepen iad in connection with present and pro 
CATV investments, all of which will injure the public’s reception of 
multiple television signals. It is further alleged that substantial 
legal questions are raised by petitioners’ petitions for reconsideration 
with respect to the Commission’s assertion of jurisdiction and the 
manner in which the rules were implemented. In view of the highly 
contested nature of the Commission’s jurisdictional and other actions, 
the pending court appeals from the second report and the likelihood 
of further appeals, petitioners assert that the Commission should stay 
the effectiveness of the rules pending a decision on the several petitions 
for reconsideration and/or on the several appeals already filed and 
to be subsequently filed, or until final determination by the Congress 
of legislative proposals in this field. 


A. THE CARRIAGE AND NONDUPLICATION RULES 


3. mimengt petitioners seek a stay of the effectiveness of all the 
rules promulgated in the second report and order, their petitions for 
reconsideration do not challe: the substantive provisions of the 
carriage and nonduplication rules. Apart from asserting generally 
that jurisdiction is lacking and that evidentiary hearing or oral testi- 
mony was required, petitioners direct, their contentions primarily 
bsceatl section 74.1107 of the rules governing distant signals in major 
markets, _. — 
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4. A preliminary examination of the petitions for reconsideration 
does not disclose any substantial likelihood that petitioners will pre- 
vail on merits of their jurisdictional argument. Phe petitions merely 
reiterate contentions which we have already considered and rejected 
in the second report (2 FCC 2d at 728-734, 793-797). Nothing new 
has been presented to alter our conviction that “the case for present 
jurisdiction is a strong one” (2 FCC 2d at 733). 

5. Nor are petitioners peed to prevail on the merits of their argu- 
ment that promulgation of the rules on the basis of the rulemaking 
proceeding, without conducting a full evidentiary hearing or hearing 
oral argument, was violative of due process. As petitioners concede, 
the Administrative Procedure Act does not require oral testimony or 
oral argument in rulemaking proceedings. The due process require- 
ment of the fifth amendment “is not technical” : “argument may be oral 
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or written,” so long as there is 2 “hearing in a substantial sense.” 
Morgan v. United States, 298 U.S. 468, 481; [nland Empire Council v. 
Millis, 325 U.S. 697, 7103 F.C.C. v. WJR, 337 US. 265. Petitioners 
do not point to any evidence or argument which they have been pre- 
cluded from adducing. All interested persons were accorded a full 
opportunity to present factual material and policy arguments in 
written form and to reply to the comments of others before the rules 
were Bs omulgated. 

6. We concluded in part I of the second report that a general evi- 
dentiary hearing on the carriage and nonduplication rules would serve 
no useful purpose (2 FCC 2d at 7 44). Moreover, the top 100 markets 
procedure adopted in section 74.1107 does accord the persons affected 
a full evidentiary hearing “in the context of the particular request 
and the particular situation,” a procedure which we considered better 
suited to promote the public interest than a hearing of an overall nature 
(2 FCC 2d at 782). And rovision has been made in section 74.1109 
for evidentiary hearing, where appropriate, in individual situations 
involving the applicability of the carriage and nonduplication rules 
and in other appropriate situations not coming under the mandatory 
hearing requirement in section 74.1107 (a)? 


proposed rulema! 
pecify oral argu 


specifically stated 

at 472). In light of the 

in the public interest, and our 

dures on the span-of portions. rocedures 
specified on those portions of 1 which were not resolved in the seco 
report (see pars. 5: '-64 of the notice). 
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7. Petitioners have also failed to show that a stay of the effective- 
ness of the carriage and nonduplication rules is neceeny to preserve 
them or the public from irre; arable injury. We conclud in the 
first and second reports that these provisions generally are necessary 
to protect the public interest and “need impose no substantial burden 
on the ordinary CATV operator or his subscribers.” First report and 
order in dockets Nos. 14895 and_15233, 38 FCC 683, 713-715; second 
report, 2 FCC 2d at 735-737, 747-749. The ad hoc procedures in sec- 
tion 74.1109 afford an adequate avenue for obtaining appropriate relief 
in individual situations. Indeed, the rules were not made effective as 
to existing off-the-air systems for an additional 60-day period to 
facilitate requests for waiver, our aim being to “allow an orderly 
transition period for the relatively small namtee of systems with lim- 
ited channel capacity whose viability might be jeopardized by imme- 
diate application of the rules, or where oninins service to CATV 
subscribers would be unduly disrupted” (second report, 2 FCC 2d 
at 768, 789). See also, memorandum opinion and order in docket No. 
15971, issued on April 21, 1966, FCC 66-354.* We emphasized that 
“we intend to make every effort, consistent with the public interest, 
to avoid disrupting existing service to the public in applying the car- 
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riage provisions of the rules to systems now in operation” (second 
report, 2 FCC 2d at 753-754). sia 

8. In light of the sore we conclude that the public interest 
would be served by denial of the request for stay insofar as the general 
effectiveness of the carriage and nonduplication rules are concerned. 
Petitioners have given no indication of their individual circumstances 
in their petitions for stay nor have they petitioned for waiver. How- 
ever, if hardship circumstances exist, petitioners’ proper course is to 
pursue their available administrative remedy. 


B. SECTION 74.1107 


9. The petitions for reconsideration are principally directed toward 
section 74.1107 of the rules. This section prohibits any CATV system 
operating within the predicted le A contour of a television broad- 
cast station in the 100 largest television markets (as ranked by Ameri- 
can Research Bureau on the basis of net weekly circulation 

3 Where a petition for waiver of the carriage provisions is filed on or before June 17. 
1966, or within 1 


.) after any subsequent request for carriage, the syste: eed not 
the station pending the Commission’s ruling on the petition. See sec. 74.1109 b) 


Petitioners Buckeye and Cosmos Cablevisio: 5 
see. 74,1107, Dut not of sec. 74.1103. mp Cerm- bare, Sled. patitlons: tor) waiver ot 
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: for the most 
recent ree) from extending the signal of a television broadcast station 
beyond the le B contour of that station except upon a showing, 
made in evi ner hearing and approved by the Commission, that 
such extension would be consistent with the public interest aad spe- 
cifically the establishment and healthy maintenance of television 
broadcast service in the area. The mandatory hearing requirement 
does not a service being supplied by a CATV system to its sub- 
scribers on February 15, 1966, the date on which the Commission issued 
a Basle notice announcing that such a rule was being adopted (FCC 
public notice 79927). Section 74.1107 was made effective upon publi- 
cation in the Federal Register on March 17, 1966, pursuant to the 
Commission’s finding that good cause existed for immediate effective- 
ness (second report, par. 147; sec. 4(c) of the Administrative Pro- 
cedure Act). 

10. Petitioners claim that good cause has not been shown for making 
the rule effective on as ram in the Federal Register. They further 
assert that the rule by its terms is retroactive, arbitrary, and unlawful 
in its application because the February 15, 1966, pane athering date is 
— to our public notice of February 15, 1966, which was not pub- 

ished in the Federal Register. In addition, petitioners urge that the 
notice of inquiry and notice of proposed rulemaking in docket No. 
15971 (30 F.R. 6078) did not afford pee notice of the grandfather 
date or of the substantive provisions of section 74.1107. 

11. We believe it important to point up the issues presented. The 
first issue is whether there should be grandfathering and if so, the 
nature of such grandfathering. A second, and related, issue is 
whether good cause existed for making the rule effective upon publi- 
cation in the Federal Register. We shall discuss these issues in turn 
and then treat the question of appropriate notice under the Adminis- 
trative Procedure Act. 

12. The grandfather issue—In the second report we found that 
serious questions are presented as to “whether CATV operations in 
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major [television] markets may be of such a nature or significance 
as to have an adverse economic impact on the establishment or main- 
tenance of UHF stations or to require these stations to face substantial 
competition of a patently unfair nature” and as to “the relationship, 
if any, of proposed CATV operations on large markets and the 
development of pay-TV in those markets” (second report, 2 FCC 2d 
at 781, 770-781). We concluded that it is essential to 


second report, 
ing in docket No. 15971. 1 FC 
Ww Broadcasting Oo. v. F.0.C., 22! 
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examine such 
CATV operations before they become established or well entrenched 
(2 FCC at 782). We inted out that such a procedure accords with 
the basic policy of the iommunications Act to resolve important public 
interest questions before consequences possibly adverse to the public 
interest develop (ibid.). The crucial consideration was that unless 
the statutory policy is followed in this instance, any adverse conse- 
quences to the public would be irreparable. For, as we stated (2 FCC 
2d at 782) : “Once entrenched, it is ifficult, if not wholly impracticable 
in light of the eg ep which would result, to take effective action 
or to attempt to roll back the situation, if it should develop or be 
shown that the CATV operation is inconsistent with the public 

interest.” 
13. We found, therefore, that there are important public interest 


questions to be resolved in these major market situations. Since that 
is so, we could have simply made our rule applicable upon its effective 
date to all CATV systems, without any grandfathering; or, as urged 
by some of the commenting parties, we might have grandfathered only 
those systems which commenced operation to their subscribers before 
April 23, 1965 (the date of issuance of our notice of proposed rule- 
making in docket No. 15971). The difficulty with such approaches 
in our judgment, was the very substantial disruption to the CATV 
viewing public which could result from requiring a cessation of dis- 
tant signal service in major markets significantly after CATV service 
had been initiated. Some appropriate form of grandfathering was 
therefore in order. Here again we might have chosen a date such as 
January 1, 1966, on the ground that there might not be too much dis- 
ruption since systems which commenced operation after that date 
would not ordinarily have a great number of subscribers. Instead, 
we determined to take an os ites even more liberal to the CATV 
industry, and adopted the ebruary 15 grandfather date—the date 
on which the Commission reached informal agreement on its general 
policy in this area. There was widespread interest in our discussion, 
both in Congress and in the industries involved, and we therefore 
publicly announced the overall course we had determined upon, 

14. There is thus no question of retroactivity, as urged by petitioners. 
The rules were made effective on March 17, and affected the i seach 
tion of systems as of that date—not before. The real issue put forth 
by petitioners in this respect is not retroactivity but that the Commis- 
sion should have grandfathered all systems as they were operating on 
March 17—the effective date of the rules (and the date of publication 
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in the Federal Register). But, 
[ 363] 


in our judgment, there are sound 
reasons militating against such a course. 

15. Because of the rapid pecs of CATV growth, even a postpone- 
ment of several weeks might have irrevocably changed the existing 
situation to a substantial degree. As set forth in the second report 
(2 FCC 2d at 771) : 

* * © CATV growth has been explosive and gives every indication of 
continuing its phenomenal spurt. In 1959, there were about 550 CATV 
systems, in 1965 at the time of the first report, there were about 1,300 CATV 
systems, and today—less tban a year later—it is estimated that there are 
1.565 (Television Digest, Dec. 27, 1965, at p. 3). Further, there are 1,026 
CATV franchises which have been recently granted but are not yet operating 
(ibid.). The number of applications for franchises is even larger—an 
estimated 1,958. 

It is now estimated that in the first 3 months of 1966, the period of 
issuance of the February 15 notice and the second report, the number 
of operating systems increased to 1,629 and the number of franchises 
not yet operating to 1,207 (Television Digest, Apr. 4, 1966, CATV 
addenda, p. 1). We have also been advised by American Telephone 
& Telegraph Co. that Bell System associated companies have effective 
tariffs in 37 States to furnish facilities io CATV systems which may or 
may not require local franchise authorization. Bell has 26 systems 
under construction, 50 firm orders, and over 300 letters of intent. 

16. It is highly likely that a great number of the proposed systems 
not yet in operation are located within the grade A service contours 
of stations in the top 100 markets and would bring in distant signals. 
For, whereas existing CATV service has been largely confined to 
smaller markets lacking three full network services, the CATV indus- 
try has shifted its attention to the larger communities and these are 
the “centers of the most intense CATV development now” (second 
report, 2 FCC 2d at 772, 740-742). Since February 15, new opera- 
tions have commenced or expanded into apparently new geographic 
areas in the vicinity of, or within, the cities of Toledo, San Diego, 
Cleveland. and Buffalo.* 


“These operations are presently the subject of Commission inquiry pursuant to sec. 
74.1107 or sec. 74.1109 of the rules, or sec. 312(b) of the Communications Act. 
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17. Of particular concern in our decision to adopt the February 15 
grandfathering date is the tendency of some business entrepreneurs to 
make extraordinary efforts to commence operations before an an- 
nounced deferred deadline which will confer grandfather rights. If 
the effective date of section 74.1107 had been postponed until 30 days 
after publication and the grandfathering line had been drawn either 
at that point or at the publication date, it is likely that many of the 
1,207 franchised systems not yet in operation would have made ex- 
traordinary efforts to commence service to a token number of sub- 
seribers before the deadline, in order to be in a possible position to 
expand throughout the entire community without undergoing the hear- 
ing which we have found required by the public interest. It is re- 
ported, for example, in the April 4, 1966, edition of Cable Television 
Review (p. 3) that in Toledo, petitioner Buckeye, who is challengi 
the validity of the February 15 grandfathering date, “raced the sce 
prior to the March 16 FCC report and order deadline, and was deliver- 
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ing signals to 52 homes 8 hours before the 17th” (opposition of Storer 
Broadcasting Co. to petition for stay, p. 3). 

_ 18, Thus, the effect of pandiene on the basis of the publica- 
tion date or 30 days thereafter would have undoubtedly been an all-out 
effort to beat the deadline, and therefore a significant additional num- 
ber of systems in operation in the top 100 markets. We have set out 
in the second report (par. 149) the difficult practical questions that 
may be raised in attempting to draw a line in the community to halt 
the expansion of a new aes See section 74.1107(d). It would 
clearly not serve the public interest to foster the development of a 
situation where the be age just commences operation and we then 
attempt to act as quickly as possible to halt growth. We would be 
promoting disruption to the public and a chaotic situation, rather than 
orderly consideration of the important public interest questions raised 

rior to the commencement of servi e thrust of our major market, 

listant signals policy. In short, we cat do not believe that in a 
situation of rapid change we are precluded from taking immediate 
action to stay, Peaing hearing, the commencement of new operations 
which could be seriously detrimental to the public interest and which 
by the act of coming into being might preclude effective remedial 
action by the Commission—at least without substantial disruption to 
the public. Sound public interest considerations therefore existed for 
pe the grandfathering line at February 15. We stress again 
that selection of this date was less stringent action than an earlier 
cutoff, and was designed to minimize any disruption in existing service 
to the CATV segment of the viewing public, while at the same time 
affording necessary protection inst possible irreparable injury to 
the public interest from a pell-me scramble for commencement of new 
operations in major markets during a hiatus. 
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19. Complaint concerning the lack of publication in the Federal 
Register of the public notice of February 15, 1966, misses the point. 
That notice did not constitute Commission action and did not require 
any action or course of conduct by CATV systems. It simply an- 
nounced, inter alia, the grandfathering date that had been decided 
upon in the Commission deliberations and which was to be incorpo- 
rated in the regulations which were still to be issued. A party who 
commenced new distant signal operations in major markets during 
the period between February 15 and March 17, 1966, when section 
74.1107 became effective upon publication in the Federal Register, 
was not in violation of the rule during that period or subject to any 
sanction. All that the rule requires is that distant signal operations 
commenced after February 15 be suspended on and after March 17, 
1966, pending the requisite hearing on the merits. In short. whatever 
the grandfathering date selected—April 23, 1965, as urged by some, 
January 1, 1966, or February 15—there was no legal requirement for 
immediate announcement of the date and immediate publication in 
the Federal Register. What was legally required was publication of 
the rule, with its grandfathering date, in the Federal Register, and 
this of course was done. 

20, As a practical matter, we point out that we did announce in the 
public notice of February 15, 1966, the consensus which had developed 
in our meetings, both as to carriage and nonduplication requirements 
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and the major market, distant signals policy (including the February 
ay Panciethering date). That ser og while not published in the 
Federal Register, was unusuall well-publicised.” Signing none 
of the petitioners assert that they were unaware of the February 15 
grandfathering date, and it would strain credulity if they were.® 


‘For 2 or 3 weeks just before the notice was issued the Commission had received a flood 
of letters and telephone calls from bei 
stituents, which re! 
issued, 
by members of the 
ited persons in the industries involved. The provisions of the 
id by the trade 5 Feb. 15 
5,000 
to persons who 
* Th 
the a 
the Commission's public notice, referred specificall, 
and attached the text of the notice. 
[366] 


21. Good cauxe for effectiveness upon publication.—Having deter- 
mined upon a grandfathering date earlier than the date of publication 
in the Federal Register, good cause existed for making the rule (sec. 
74.1107) effective upon publication in the Federal Tpagistan We 
could have followed normal procedure and waited until 30 days after 
publication in the Federal Register to proceed against systems com- 
mencing distant signal operation in the top 100 markets after Feb- 
ruary 15, 1966, and continuing after the effective date. But this 
would not have served any useful pu or the public interest. 
Since grandfathering is pegged to the February 15 date, orderly pro- 
cedure and the desirability of avoiding disruption as much as possible 
called for prompt. Commission action against any system commencing 
operation after that date in violation of the rules, rather than the 
Commission waiting passively on the sidelines for the 30-day period 
to expire. Here again, this would be true whether the grandfather- 
ing date was February 15 or some earlier date.® 

22. The issue of appropriate notice——Our action was not taken 
without adequate prior notice to potential CATV operators and local 
franchising authorities. The notice of inquiry and notice of pro 
rulemaking in docket No. 15971, issued on April 23, 1965, and pub- 
lished in the Federal Register (30 F.R. 6078), put all persons on legal 
notice that the Commission might take action of a substantially 
similar nature. We set forth at some length the subject and issues in- 
volved in CATV operations “in areas with potential for independent 
stations,” pointing out that: “Such areas include not. only communi- 
ties with four or more commercial channel assignments but also those 
areas where any new station would rely very substantially upon inde- 
pendent programing sources because of overshadowing by three net- 
work services from nearby communities” (notice, 1 FCC 2d 453, at 
471). In order to be “in a position to take definitive action,” we spe- 
cifically invited comment on a proposed rule to “prohibit the extension 
of the signal of any television station beyond its grade B contour into 
a community” located in such areas “without there having been a 
clear and compelling showing that in the particular circumstances 
there is no threat to the development or maintenance of independent 
UHF service in the community” (1 FCC 2d at 472). Further, we 
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indicated that this aspect of the proceeding might be spun-off for early 
determination (pars. 50, 67,1 FCC 2d at 472, 477). 


———— 

*Simuarly, had we decided upon a later grandfatheri: date such as the date of 
publication in the Federal Register, the toreroing discussion in pars. 13-21 would be 
pertinent and would constitute good cause for immediate effectiveness of the sec. 74.1107 


upon publication. 
[ 367] 


23. We also invited “counterproposals as to possible alternative 
measures” and requested comments on “the proposels of petitioners” 
(1 FCC 2d at 476). The proposals of the rulemaking petitioners, 
which were described in the notice (1 FCC 2d at 454-463), included 
requests that the Commission: “adopt rules which would define the 
areas and zones normally to be served by television stations and pro- 
hibit the use of the stations’ signals to serve other areas except upon 
prior consent of the Commission” (1 FCC 2d at 457); “stay imme- 
diately the commencement of operations by CATV’s in those areas 
which now or in the near future will be served by three ur more com- 
mercial stations pending the adoption of final rules to this effect,” for 
the asserted reason that “once CATV franchises are granted in the 
larger markets and construction is commenced pursuant to those 
grants, the Commission will in fact have lost effective control of tele- 
vision allocations in those areas” because the “practical and legal 
difficulties * * * in attempting to reverse this situation would be 
virtually insurmountable” (1 FCC 2d at 462); “stay * * * micro- 
wave grants for CATV use” pending the adoption of a rule which 
would “permit a signal to be carried by CATV only if the community 
is located within a prescribed signal contour of the station carried, or 
is closer than a specified distance from the station,” suggested to be 
“the grade B contour of the station carried. or a distance of 80-90 
miles” (1 FCC 2d at 463, footnote 11); and “put on notice all per- 
sons who now operate or who propose to operate CATV systems that 
CATV operations, whether or not microwave relay is used, will be 
subject to regulation, and that some CATV systems may be required 
to modify or cut back their operations” (1 FCC 2d at 463). 

24, Asa further matter, the counterproposals which were submitted 
in the comments (and to which all parties were given an opportunity 
to respond) went directly to these matters. e have summarized 
these comments on pa: ph 50 and the proposals made therein in the 
appendix B to the second report (see 31 FR. 4565-4566), and will not 
repeat them here. The proposals of the American Broadcasting Co. 
(ABC), Westinghouse Broadcasting Co., Association of Maximum 
Service Telecasters (AMST), Midwest Television, Inc., and others 
clearly dealt with paragraph 50 of the notice and with the rules finally 
adopted.?° 


Thus, ABC u: “the adoption of a rule prohibiting any person from transportinz 
the signal of a TV station beyond its grade B contour into a community within the ranze 
of four or more commercial de A assignments and receiving grade A or better service 

TV stations, stating that such a rule would apply basically 
kets * © *” (id. at p. 4566). AMST pro- 


systems opera: 
in question, would not pose a subi 
any existing UHF station or the develo 
also urged that the fo! 
and sbould be made appli 
date of the release of the Commission's fi 


systems one: 
substantially expand their lines 0: 
number of stations carried (ibid.). 
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25. We stressed the factor of “notice” in the notice itself, so that 
persons proposing to operate CATV systems and franchising authori- 
ties would take account of the pening dpe in plese their 
future actions. We stated (1 FCC 2d at 477) : “We believe it appro- 
priate, as requested by one of the petitioners, to put all persons who 
now operate or propose to operate CATV systems on notice that CATV 
operations may be subject to Commission regulation of the nature indi- 
cated, whether microwave is used or not.” We concluded the portion 
of the notice dealing with proposed Commission action on CATV in 
major markets and overshadowed areas by stating (1 FCC 2d 472): 
“Finally, we believe that franchising authorities will give due regard 
to the fact that the matter is thus under Commission consideration.” 

26. There is no unusual variance between the proposals made in the 
notice and the provisions of section 74.1107. The requirement for 
evidentiary hearing merely sets forth the procedure for making the 
showing proposed in the notice. The use of the 100 largest. television 
markets, as ranked by ARB, delineates the “areas with potential for 
independent stations”; with a few minor exceptions these markets 
constitute the “areas with four or more commercial channel assign- 
ments.” 2 The use of the grade A contour, which was 

1 ARB market rankings are widely used by the television industry and have been used 
by the Commission in other rulemaking proceedings, . ©£.. notice of propored rule- 
making and memorandum opinion and order in docket No. 16068. 30 F.R. 8166; public 
notice No. 60894, fifth report and memorandum opinion and order 
in docket No. 14229, a revised table of UHF television channel 
assignmen the ‘op 100 markets, as ranked b: 
ARB, as follows (2 FCC 
bave 6 or more unreserved 

ments; the 76th 


reserved assign: 
and the 101st to 150th markets have 8 or more unreserved 
report and order in dockets Nos. 14229 et al., 30 F.R. 7711. 
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sug; d by 
several parties to the proceeding (second report, 2 FCC 2d at 791, 792), 
is a reasonable means of identifying not only “overshadowed” areas 
but also the area where CATV operations might have the severest 
impact on UHF stations in major markets (second report, footnote 63, 
2 FCC 2d at 783). The questions of “effective date” and “grand- 
fathering” were implicit components of the course of action proposed 
by the notice, which expressly noted and called for comments on the 
petitioners’ requests for an immediate stay on the commencement of 
new operations pending determination of the merits because the 
“practical and legal difficulties” in subsequently “attempting to reverse 
the situation would be virtually insurmountable” (1 FCC 2d at 462, 
476). Asa further matter, the proposals or counterproposals sub- 
mitted by the parties (par. 24 above) are also pertinent, although we 
think reliance upon them is unnecessary. See Owensboro-on-the-air 
v. F.C.C., 262 F. 2d 702 (C.A.D.C.), cert. den. 360 U.S. 911. Accord- 
ingly, the promulgation of section 74.1107 was preceded by sufficient 
egal notice within the meaning of section 4(a) of the Administrative 
Procedure Act. 

27. Conclusion.—Unlike the ordinary request for stay which seeks 
to preserve the status quo pending the outcome of a determination on 
the merits, a grant of the stay relief sought by petitioners would permit 
them and untold other CATV systems to irrevocably alter the status 
quo. Apart from petitioner Buckeye, it is not alleged that any of the 
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petitioners commenced new distant signal service in the top 100 
markets between February 15 and March 17, or to date. Rather, 
petitioners seek a stay of section 74.1107 in order to commence new 
service which is not now being provided to subscribers. For the very 
reasons which led us to select the February 15 grandfathering date and 
to make section 74.1107 effective upon publication, it follows a fortiori 
that a stay would be unwarranted and contrary to the public interest. 
Indeed, in view of the much longer time period involved, the potential 
irreparable injury to the public ‘would be magnified many times. By 
completion of the judicial review process, the Cperalng systems in 
the 100 ce markets would be too numerous and extensive to allow 
meaningful protection of the public interest through section 74.1107 


even if its validity is sustained, as we believe it will be. 
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98, Petitioners have not shown any substantial likelihood of pre- 
yailing on the merits of their petitions for reconsideration. Nor have 
they shown any irreparable injury to themselves which would out- 
weigh the public injury in the grant of a stay. It is asserted that 
considerable sums have been invested in obtaining franchises, pre- 
operational expenses, and construction of system plants; that pole 
attachment rights from local utilities are affected and may be lost, as 
well as funds due on outstanding contractual commitments for plant 
equipment, performance bonds, etc.; and that franchise rights may be 
lost for failure to construct within time limits. But section 74.1107 
does not preclude, or require a hearing for, construction or the com- 
mencement of operations limited to local signals or any other service 
not involving the carriage of distant broadcast signals. Nor does 
the section flatly prohibit the carriage of distant signals; it provides 
rather that “Commission approval of a request to extend a signal in 
the foregoing circumstances will be granted where the Commission, 
after consideration of the request and all related materials in full 
evidentiary hearing, determines that the requisite showing has been 
made.” Since petitioners may obtain relief upon conclusion of the 
hearing. the mere requirement for hearing does not cause irreparable 
injury. Virginia Petroleum Jodbers Assn. v. Federal Power Com- 
mission. 239 F. 2d 921, 925 (C.A.D.C.).2*_ There may well be, of 
course, some loss of potential subscriber fees in the interim. However, 
in the circumstances we cannot regard private injury of this nature as 
sufficient to overcome the crucial possibility of substantial irreparable 
injury to the public. 

29.” Moreover, if application of the hearing requirement of section 
74,1107 would be unduly inequitable or inappropriate in the unusual 
situation.a waiver can be sought. Petitioners point out that because of 
the distances between stations in some hyphenated markets, a station 
may be considered a distant signal in its own market. Or a system 
may be required to carry the grade B signals of VHF stations ina 
community but be precluded, without hearing, from carrying a low- 


powered UHF station in the same commuunity.”* 


2 Jf the franchises impose some time limit within which distant signals must be carried. 
petit! ed from the franchising authorities 
fora the: . As noted in par. 25 above, our 

the possibility of Com- 
event, controlling. 
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bed h , that the community of the VHF stations may be 2 separate major 
mate in bringing {ato play the considerations discussed in footnote 69 of the second 
report, 2 FCC 2d at 786. In other words, protection of the public interest may necessitate 
some appropriate temporary relief as to VHF signals rather than waiver of the rule 
to permit carriage of the UHF signal without hearing. 


[371] 

There may be 
mstances, of course, where a hearing is not necessary to protect the 
public interest and where strict application of the rule would produce 
anomalous results. We think, nevertheless, that the criteria of 
section 74.1107 generally reach the situations of concern (see second 
aug pars. 118-127, 144; footnotes 54, 57; 2 FCC 2d at 772-777, 783). 

ile exceptions may be made for good cause shown, this should be 
per petition for waiver which will permit Commission consideration 
of the particular circumstances prior to the commencement of distant 
signal operations. 

30. In sum, we think that the rules are valid and that the public 
interest requires that they be continued in effect. The rules cannot be 
simply ignored by persons who disagree or believe that an exception 
should be made in their instance. e Peeves procedure is to obtain 
a court stay of the effectiveness of the rules or a waiver from the 
Commission. Those who commence operation in violation of the rules, 
as a, substitute for either procedure, do so at their own risk and will be 
responsible for any disruption to the pubs caused by the cease and 
desist and enforcement procedures which the Commission will be 
forced to pursue. Such operations will have to stop prior to Com- 
mission consideration of the merits and will not be taken into account 
in that consideration." 

31. In light of the foregoing, /t is ordered, This 25th day of May 
1966, that the petitions for stay Are denied. 


4 We note that petitioners challenge the use of the predicted grade B contour as a 
measure. of a distant gplcnal. However: whe une of propa rarion corres eo eagere, telex: 
contours is customary in Commission proceedings a: e N - 

conised as fiton E, Halt and Greenville Peteviston Co. v. F.C.C., 237 F. 2d 567, 


[372] 


DissentTING STATEMENT OF ComMIssIONER Roserr T. Bartiey 


_ I dissent. I would grant the petitioners’ requests to stay the effec- 
tiveness of the Commission’s CATV rules pending action on their 
petitions for reconsideration, until final adjudication of appeals from 
the second report and order, or action by Congress, whichever should 
occur first. 

I disagree with the Commission’s finding that there is little likeli- 
hood of petitioners’ prevailing. 

There are presently six bills pending in Con; with respect to 
regulation of CATV, H.R. 7715, H.R. 12914, H.R. 13286. H.R. 14201, 
HLR. 14454, and S. 3017. Hearings have been held on four of these 
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bills by the House Interstate and Foreign Commerce Committee (H.R. 
7715, HLR. 12914, H.R. 18286, and H.R. 14201). 

I believe it is unsound to second-guess the Congress, and now con- 
clude that. no changes will be made in the Commission’s proposed 
bill, H.R. 13286. With substantive changes or enactment of a differ- 
ent bill, the Commission’s present CATV rules could be nullified. 

Moreover, in face of serious questions as to the Commission’s havin, 
jurisdiction over CATV and validity of the rules recently promulgptad: 
there a no certainty that the rules will be upheld in pending court 
appeals. 

In my opinion, the Commission does not presently have jurisdiction 
over CATV and, consequently, the rules are invalid for this and other 
reasons set forth in my dissent to the Commission’s decision in docket 
No. 16551, which dissent is incorporated herein by reference and at- 
tuched hereto. 

T vote to stay the effective date of the rules until their validity has 
been finally adjudicated by the courts or until Congress has enacted 
CATV legislation. 


[ 373] 


FCC 66-H9 
BEFORE THE 


FEDERAL COMMUNICATIONS COMMISSION 
Wasnincton, D.C. 20554 


In the Matter of 
Crase AND Desist Orver To Bre Drrectrep 
Acainst Buckeye Casievision, Inc., D : ee 
( : cet. No. 165% 
Owner AND Operiror oF A CoMMUNITY ocket No, 16551 
Antenna Terevision System at TOovepo, 
Oux10 


APPEARANCES 


Robert A. Marmet and Edwin R. Schneider, Jr. (Marmet and 
Schneider), and William P. Sims, Jr. (Dow, Lohnes, and Albertson), 
on behalf of Buckeye Cablevision, Inc.; Thomas B. Fitzpatrick and 
Anthony J. Sobczak, on behalf of the Broadcast. Bureau: Bernard 
Koteen xnd Alan ¥. Naftalin (Koteen and Burt), and Warren C. 
Zwicky on behalf of Storer Broadcasting Co.; and Peter Shuebruk 
and Herbert M. Schulkind (Fly, Shuebruk, Blume, and Gaguine) on 
behalf of D. H. Overmyer. 


Decision 
(Adopted May 25, 1966) 


CoMMISSIONER Cox FOR THE ComMISSION : CoMMISSIONER Barter 
DISSENTING AND ISSUING .. STATEMENT; CoMMISSIONER LoEVINGER 
ABSENT. 
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1. By an order to show cause, FCC 66-273, released March 25, 1966, 
the Commission directed that Buckeye Cablevision, Inc. (Buckeye), 
show cause why it should not be ordered to cease and desist from 
further operation of a community antenna television system (CATV) 
in Toledo, Ohio, in violation of section 74.1107 of the Commission's 
rules. Since expeditious resolution of the matter was deemed essen- 
tial, the Commission further ordered that the hearing commence on 
April 28, 1966, that immediately after closing the record it be certi- 
fied to the Commission for final decision, and that the parties file their 
proposed findings of fact and conclusions of law within 7 days after the 
date the record Is closed. 

2, Prehearing conferences were held on April 19 and 25, 1966. At 
the April 25, 1966, prehearing conference, the hearing examiner 
granted petitions to intervene filed by D. H. Overmyer, permittee of 
television station WDHO-TV on channel 24, and by Storer Broad- 
casting Co., licensee 
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of television station WSPD-TV on channel 13, 
both‘in Toledo; and his rulings were subsequently formalized in an 
order, FCC 66M-601, released April 29, 1966. The evidentiary hear- 
ing commenced on April 28, 1966, and the record was closed on that 
date! Pursuant to the mandate contained in the order to show 
cause, the hearing examiner certified the record to the Commission by 
order, FCC 66M-603, released April 29, 1966. On May 5, 1966, 
Buckeye, Storer, Overmyer, and the Broadcast Bureau each filed pro- 
posed findings of fact and conclusions of law. In addition, Buckeye 
tiled a brief in support of its contentions. 

3. By the Commission's second report and order in dockets Nos. 
14595, 15233, and 15971, released March 8, 1966,* rules were adopted 
for the regulation of all CATV systems. These rules were published 
in the Federal Register on March 17, 1966 (31 F.R. 4540), and section 
74.1107, the apparent violation of which prompted this show cause 
proceeding, was made effective immediately upon publication. The 
provisions of section 74.1107 in pertinent part are as follows: 


(a) No CATV system operating within the predicted grade A contour ofa 
television broadcast station in the 100 largest television markets shall extend 
the signal of a television broadcast station beyond the grade B contour of 
that station, except upon a showing, approved by the Commission, that such 
extension would be consistent with the public interest, and specifically the 
establishment and healthy maintenance of television broadcast service in the 
area. Commission approval of a request to extend a signal in the foregoing 
circumstances will be granted where the Commission, after consideration 
of the request and all related materials in a full evidentiary hearing, deter- 
mines that the requisite showing has been made. The market size shall be 
determined by the rating of the American Research Bureau, on the basis of 
the net weekly circulation for the most recent year. 

(b>) A request under paragraph (@) of this section shall be filed after the 
CATV system has obtained any necessary franchise for operation or has en- 
tered into a lease or other arrangement to use facilities and shall set forth 
the name of the community involved, the date on which a franchise was ob- 
tained, the signal or signals proposed to be extended beyond their grade B 
contours, and the specific reasons why it is urged that such extension Is con- 
sistent with the public interest. Public notice will be given of the filing of 
such a request, and 


1By order, FCC 66M-607, released Apr. 29, 1966, the hearing examiner corrected the 
transcript of hearing in certain respects. 
2 FCC 66-220, 2 F.C.C, 2d 725. 
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interested parties may file a response or statement within 
30 days after such public notice, A reply to such responses or stutement 
may be filed within a 20-day period thereafter. The Commission shall 
designate the request for an evidentiary hearing on ixsues to be sxpecitied, 
with the burden of proof and the burden of proceeding with the introduction 
of evidence upon the CATV system making the request, unless otherwise 
specified by the Commission as to particular issues, 

. * * * * * * 


(d) The provisions of paragraphs (a) and (bv) of this section shall not be 
applicable to any signals which were being supplied by a CATV system to its 
subscribers on February 15, 1966. and pursuant to a franchise (where neces- 
sary issued on or before that date; * * m; 

4. The essential facts in this case are not in dispute. Buckeye owns 
and operates a facility which receives the signals of several television 
stations at its antenna tower, transmits the signals to electronic equip- 
ment located at the base of the tower, and then amplifies and distributes 
such signals over a coaxial cable to its subscribers in Toledo, Ohio. 
For engineering purposes, Buckeye divided the greater Toledo area 
into 10 segments, of which only 1 segment, located entirely within the 
city limits, had been completely wired at the time of the hearing. For 
the privilege of receiving those signals the subscribers pay an installa- 
tion charge and a monthly service charge. The CATV serves more 
than 30 subscribers, and such service is not limited to the residents of 
one or more apartment dwellings. At present, service is rendered to 
approximately 1,200 subscribers. 

5, Commencing on March 16, 1966, the customers of the Toledo 
CATV system received the television signals of Toledo commercial 
stations WTOL-TV on channel 11 and WSPD-TV on channel 13, and 
educational station WGTE-TV on channel 30; Detroit, Mich., com- 
mercial stations WJBK-IV on channel 2, WWJ-TV on channel 4, 
WXYZ-TV on channel 7, and WKBD on channel 50; Lansing, Mich. 
station WJIM-TV on channel 6; and Windsor, Ontario, station 
CKLW-TV on channel 9.2 The signals of the Detroit station on chan- 
nel 2 and the Toledo educational station on channel 30 are carried on 
an alternating basis. Of the foregoing stations, we are concerned here 
with WJIM-TV (Lansing) and 7KBD (Detroit).* The 


2[In addition, Buckeye provides a weather service channel to its subscribers. We have 
been informed that station WDHO-TV, Toledo, commenced operation on May 3, 1966, 
and. presumably, that station is also being carried in accordance with our rules, 

*Toledo is approximately 90 miles from Lansing and 55 miles from Detroit. 
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predicted 
grade B contour of station WJIM-TV falls approximately 5 miles 
short of reaching the city limits of Toledo. With respect to WKBD, 
the predicted grade B contour just penetrates the city limits of Toledo 
in a narrow peninsula at the northern end of thecity. Section 74.1103 
of our rules requires 2 CATV system to carry, wit 1in the limits of its 
channel capacity, all stations “within whose grade B contours the 
system operates, in whole or in. yart” [emphasis supplied].° In the 
circumstances, carriage of WKBD is permissible, and 1s required upon 
request, with any public interest questions presented by such carriage 
to be determined in connection with the overall Toledo-Detroit quex- 
tion raised by the Overmyer petition (see par. 16, infra). It follows 
that our concern in this proceeding is really limited to the carriage of 
the Lansing station, WJIM-TV. -As to that station, the grade B con- 
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tour was established in accordance with the calculations prescribed in 
section 73.684 of the rules. Buckeye contends, however, that in de- 
termining such contours for the purpose of this proceeding, at least 
one radial is required to pass through Toledo and that this was not 
done in the exhibit upon which the Broadcast Bureau relies. Section 
73.684(d) requires that eight radials be utilized and that at least one 
pass through the principal community to be served. However, there 
1s no requirement in the rule that a radial pass through a community 
other than the principal community. 

6. Toledo is ranked as the 26th television market by the American 
Research Bureau (ARB),’ and the community is within the predicted 
grade A contours of the Toledo television stations heretofore enumer- 
ated. In the segment of Toledo where CATV wiring has been com- 
pleted, the signals received by the CATV subscribers include those of 
television station WJIM-TV. 

7. At no time prior to the commencement of operations in Toledo 
did Buckeye request permission to extend the signal of WJIM-TV 
beyond its grade B contour, and at no time has such permission been 
granted by the Commission. The critical, and only, issue herein pre- 
sented is whether the foregoing facts require the issuance of an order 
directing Buckeye to cease and desist from further operation of its 
Toledo CATV system in violation of the rules. 

"3See also Teleprompter Tranamiaxion of Kanaaa, Inc., 2 F.C.C. 2d 312 (1966). 

“In note 1 to sec. 74.1105 of the rules, which also relates to the extension of the signal 
of a television station beyond the grade B contour of the station, we stated that xec. 


'3.C84 should govern the determination of the grade B contour. 
™The market ranking is based on the net weekly circulation for 1965. 


3 FCC. 2a 
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8. Buckeye does not seriously question the foregoing facts but it does 
challenge the validity of the proceeding on substantive and procedural 
rrounds. First, Buckeye contends that the Commission has no juris- 

iction over CATV systems and that the rules adopted in the second 
report and order are consequently invalid. No detailed discussion of 
this contention was advanced by Buckeye, since it recognized that 
“this controversy will [not] be resolved in the instant proceeding,” 
and we deem it sufficient to rely upon paragraphs 10 through 19 of 
the second report and order (2 re. 2d at 729-734) and upon our 


memorandum of law on this subject attached thereto (app. C,2 F.C.C. 


2d at 793). Neither do we believe that any extended comment is 
necessary concerning Buckeye’s challenge to the validity of the Febru- 
ary 15, 1966, date specified in the grandfathering provisions of section 
74.1107 (d) or to the use of ARB rankings. These matters have been 
discussed in the second report and order (2 F.C.C, 2d at 782-785, pars. 
141-148) and in our memorandum opinion and order issued this day 
on the petitions for stay of that report (FCC 66-455), and no purpose 
would be served by repeating our views here. 

9. Next, Buckeye contends that the expedited hearing procedure 
included in our order to show cause, wherein we directed the examiner 
to certify the record to the Commission for final decision, is unlawful 
and deprives Buckeye of valuable procedural rights. This contention 
must be rejected since the procedure is specifically authorized by sec- 
tion 409(a) of the Communications Act of 1934, as amended, and its 
use in this proceeding was manifestly proper. /2CA Communications, 
Inc. v. Federal Communications Commission, 99 U.S. App. D.C. 163, 
238 F. 2d 24 (1956), cert. denied 352 U.S. 1004; American Colonial 
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Broadcasting Corp. 1 F.C.C. 2d 1464, released December 3, 1965. 
Buckeye was accorded the full 30-day period provided by section 
312(c) of the act within which to prepare for hearing, and the record 
was not closed until Buckeye had indicated on the record that it in- 
tended to introduce no evidence on the one issue before the examiner, 
namely, compliance with section 74.1107 of the rules.* Only if no 
adequate basis existed for the Commission’s finding of need for ex- 
pedition may Buckeye prevail on its claim that an initial decision by 
the examiner and an opportunity to file exceptions to such initial de- 
cision are essential. In this connection we note our policy declarations 
in the second report and order, 2 F.C.C. 2d at 781 (pars. 139, 140), 
cones the entry of CATV into the major markets wherein we 
s A 


* Counsel contended that the hearing encompassed issues other than compliance with 
the rules, and he requested an opportunity to Introduce evidence “concerning the broad 
scope of this proceeding.” The examiner properly denied this request. 


3 F.C.C. 2d 
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139, * * * And, even in the major market, where there may be no dearth 
of service (e.g., Philadelphia, with three full-time network services, and four 
independent UHF stations either on the air or authorized), CATV may, we 
recognize, increase viewing opportunities, either by pringing in programing 
not otherwise available or, what is more likely, bringing in programing 
locally available but at times different from those presented by the local 
stations. But this contribution (and related ones such as better reception, 
etc.) should not be made at the expense of healthy maintenance of UHF 
operations. We have reached no determination on this critical matter. 
Rather, we have decided that a serious question is presented whether CATV 
operations in the major markets may be of such nature or significance as 
to have an adverse economic impact upon the establishment or maintenance 
of UHF stations or to require these stations to face substantial competition 
of a patently unfair nature. We have also indicated our concern with the 
relationship, if any, of proposed CATV operations on the large markets and 
the development of pay-TV in those markets, 

140. Our policy and implementing procedure are therefore addressed 
squarely to these serious questions. The basic thrust of congressional policy 
in the Communications Act is to resolve such important questions, in the 
context of appropriate evidentiary hearings, before consequences possibly 
adverse to the public interest develop. (Cf. sec. 309 of the Communications 
Act.) We think that the policy should be applied to this situation. We 
have determined that we have jurisdiction over CATV necessary to carry out 
the provisions of the Communications Act (such as secs, 1, 4(i), 303 (h), (8), 
(r). (8), and 307(b)). It is important, we think, to exercise that juris- 
diction with respect to CATV operations in the major markets, so as to 
insure that such operations will be consistent with the public interest. And 
to accomplish this, it is necessary to examine thoroughly such operations 
before they become established or well entrenched. Once entrenched, it is 
difficult, if not wholly impracticable in the light of the disruption which 
would result, to take effective action or to attempt to roll back the situation, 
if it should develop or be shown that the CATV operation is inconsistent 
with the public interest. 


10, The top 100 markets were selected “for special attention because 
it is in these markets that UHF stations or wire pay-TV based upon 
CATV operations are most likely to develop and therefore the prob- 
Jems raised are most acute.” It was felt that any delay in the 


[379] com- 
mencement of CATV service because of the necessity for an eviden- 
tiary hearing “is mitigated by the consideration that these markets 
generally have a considerable amount of presently available and 
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prospective new service”; and finally because such markets “include 
roughly 90 percent of the television homes in this country” (2 F.C.C. 2d 
' at 783, par. 144). It wasin the light of the foregoing policy considera- 
tions that we considered the need for expeditious aindication in this 
roceeding. At the time the order to show cause was adopted, the 
information before the Commission indicated that Buckeye had com- 
menced operation of a CATV system in one of the top 100 television 
markets after February 15, 1966, and that the CATV was extending 
the signals of certain stations beyond their grade B contours by trans- 
mitting such signals to its subscribers without first requesting or 
. obtaining Commission permission. Buckeye gave no indication that 
it would voluntarily cease the proscribed operation until Commission 
consent was obtained. On the contrary, It appeared that Buckeye 
intended to expand service into additional sections of the Toledo 
metropolitan area as soon as the wiring and other preliminary work 
in such areas could be completed. We could not permit this case to 
go through the regular hearing process of initial decision and excep- 
tions prior to Commission review and accomplish our objective of 
preventing a cable system carrying distant signals from becoming 
established or well entrenched before takin, etiective action. Under 
the circumstances, we found that due and timely execution of our 
functions imperatively and unavoidably required that the record be 
certified to the Commission for final decision, and upon the basis of 
our review of this finding in the light of the facts developed at the 

: evidentiary hearing, we adhere to that determination.° 
11. Buckeye’s contention that the deletion of one sentence from the 
order to show cause by our order, FCC 66-373, released April 27, 1966, 
entitled it to an additional 30-day period to prepare for hearing must 
: be rejected since the scope of the Meache remained unchanged. In 
the order to show cause we specifically stated that “there is only one 
issue to be resolved, i-e., compliance with the rule.” On the day that 


*In a pleading filed Apr. 18, 1966, Buckeye asserted that it ‘must and will resist an 
order to cease its operation with every legal resource at its command,” and that “Buckeye 
' eannot comply with an order issued pursuant to rules of questionable legality until those 
tules have been tested in the judic! process.” While we do not question Buckeye’s 
right to pursue its administrative and judicial remedies, we do believe that its comment 
emphasizes the need for bringing this proceeding to a conclusion as expeditiously as 
possible consistent with the requirements of due process. 
[380] 
the said order was adopted, Buckeye filed a pleading which contained 
a request for a waiver of the rule, and our order of April 27, 1966, 
simply made it clear that only the one issue would be considered in 
the show cause proceeding.?° 
12. In an appeal filed on May 6, 1966," Buckeye asserts that it was 
denied due dirs because petitions by D. H. Overmyer, permittee of 
WDHO-TV on channel 24, and Storer Broadcasting Co., licensee of 
WSPD-TV on channel 13, both in Toledo, for intervention as parties 
, were granted by the examiner prior to the expiration of the period for 
filing oppositions.* For the reasons set forth above, the public inter- 
»st required that the hearing on the order to show cause proceed with- 
vut undue delay, and the examiner’s action was clearly in 
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would appear to be inviting CATV systems to commence operation in violation of the 
section and have a hearing on the waiver request, as a part of the cease and desist pro- 
ceeding. For the reasons stated in pars. 9 and 10, we believe that such a pr lure 
would not serve the public interest. 

The appeal was addressed to the Review Board. However, by order, FCC 66R-188, 
released May 13, 1966, the Review Board certified the pleading to the Commission pursuant 
to the provisions. of sec. 1.291(n)(1) of the rules since the record had been certified to 
the Commission by the hearing examiner. Oppositions to the appeal were filed on Ma: 12, 
1966, by Overmyer, on May 13, 1966, by the Broadcast Bureau, and on May 16, 1968, by 
Storer. A ly to oppositions was filed on May 23, 1966, by Buckeye. 

"The petitions were filed by Overmyer on Apr. 13 and by Storer on Apr. 15, 1966, and 
oppositions were due on Apr. 26 and Apr. 28, 1966, respectively, The examiner granted 
the petitions at a prehea ng conference on Apr. 25, 1966, and he formalized his ruling 
by a written order, FCC 66M-601, released Apr. 29, 1966. On Apr. 26, 1966, Buckeye 


filled a petition for reconsideration of the examiner’s oral ruling. but the examiner dis- 
missed the petition by order, FCC 66M-600, released Apr. 29, 1966, because authorization 
for its filing had not been obtained from the presiding officer as required by sec. 1.303 of 


[381] 


the rules. 


accord with 
the provisions of section 1.298 of the rules.** Moreover, both Over- 
myer and Storer were entitled to intervention as parties in interest, and 
Buckeye was not prejudiced because it was not accorded the full period 
for filing oppositions. We find that the examiner acted properly 
under the circumstances, and his ruling is affirmed. 

13. Pleadings filed by Buckeye contain requests for reconsideration 
of the order to show cause, for a stay of the proceedings, for a waiver 
of the rules, and for other relief.* We have given careful considera- 
tion to the allegations therein contained and to those of the respon- 
sive pleadings.* However, for the reasons set forth in our order, 
FCC 66-373, released April 27, 1966, and in this decision, we conclude 
that all these requests for relief must be denied. In addition, Buck- 
cye, on April 18, 1966, filed with the Review Board a petition to clarify 
or enlarge issues, with a request that the matter be certified to the 
Commission,** and by an order, FCC 66R-174, released May 5, 1966, 
the Review Board certified the petition to the Commission. To a 
large extent, the pleading merely reiterates Buckeye’s challenge to 
the validity of the rules governing the operation of CATV systems 
and its requests for relief, the only difference being that the allega- 
tions are framed in the form of issues. The remaining requests for 
enlargement of issues relate to matters which might be pertinent to an 
evidentiary hearing on a request for a waiver of the rules, However, 
as we have previously stated, we have no intention of permitting 
Buckeye to prolong this adjudicatory proceeding by broadening the 
scope of the hearing to include consideration of a request for waiver 
while the CATV : 


2°The rule provides in pertinent part that: “Unless it is found * * ® that the public 
interest requires otherwise, * * * consideration of interlocutory requests will be withheld 
until the time for filing oppositions (and replies, if replies are allowed) has expired.” 

14 'These pleadings consist of the following: A petition for declaratory ruling, for waiver 
or other appropriate relief, filed Mar. 25, 1966; a petition for reconsideration and con- 
solidation, filed Apr. 18, 1966; and a petition for stay, filed Apr. 19, 1966. 

15 Oppositiona to the petition for reconsideration were filed on May 2, 1966, by Overmyer, 
and on May 3. 1966, by Storer and by the Broadcast Bureau. A reply to such oppositions 
was filed on May 13,.1966. by Buckeye. Oppositions to the petition for stay were filed 
on Apr, 27, 1966, by Storer and on Apr, 28, 1966, by Overmyer; and a reply to these 
oppositions ‘was filed by Buckeye on May 3. 1966. 

Oppositions were filed on Apr. 29, 1966, by Overmyer, and on May 3. 1966, by Storer 
and by. the Broadcast Bureau. A reply to the oppositions was filed on May 12, 1966, by 
uckeye. 
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system continues to be operated in violation of our 
rules. Once compliance has been achieved, we would generally then 
proceed to consider the contentions advanced: to justify the waiver 
‘sought, together with the arguments in opposition to this request.’ 
: However, until we can get to final disposition of the merits of the 
‘public interest question involved, it is imperative that Buckeye, and 
others similarly situated, comply fully with our rules so that the public 
will not be led to rely on a service which we may ultimately find not. 
to be in the public interest. 

14. On May 5, 1966, Buckeye requested an opportunity to present 

‘oral argument to the Commission before a decision is issued in this 
case. The basic facts are relatively simple and they are not disputed. 

‘With respect to the legal issues, extensive briefs have been submitted 
in both the rulemaking proceeding and in this proceeding and, in such 
briefs, the parties have fully set forth their legal arguments. We see 
no useful purpose in having oral argument and Buckeye’s request is 
therefore denied. 

15. The record in this proceeding establishes that the facility which 
Buckeye owns and operates in Toledo, Ohio, is a community antenna 
television system as defined by section 74,1101 ( a). and it is therefore 
subject to the rules adopted as an appendix to the second report and 
order for the regulation of CATV systems. The record also estab- 
lishes that Buckeye’s CATV system operates within the grade A con- 

‘tours of television broadcast stations in Toledo, which is the 26th 
largest television market; that the said system commenced operation 
after PmIEY 15, 1966; that since March 16, 1966, the CATV sys- 
tem has distributed to its subscribers the signals of certain television 
stations node the signal of television station WJIM-TV, Lansing; 
and that the said CATV system has extended the signal of the afore- 
mentioned station beyond its grade B contour without requesting and 
obtaining Commission approval. On the basis of the foregoing, we 

: conclude that Buckeye is operating its CATV system in Toledo, Ohio, 
in violation of section 74.1107 of the rules and section 312(b) of the 
Communications Act of 1934, as amended. We further conclude that 

: the public interest requires the issuance of an order directing Buckeye 

' to cease and desist promptly from such unlawful operation.’ 


Ip this res) lay, FCC 66-456. 
Sec. 502 follows: “Any person who willfully 


[ 383] 

16. One additional matter must be considered in this proceeding. 
On April 29, 1966, Overmyer filed a petition requesting that any cease 
‘and desist order issued against Buckeye be broadened to include a 
prohibition against the carriage of the signals of certain stations even 
though such stations provide Toledo with a predicted grade B signal. 
Consideration of Overmyer’s request in this proceeding would, in our 
view, be inappropriate. Compliance with the rules by Buckeye is the 
critical issue in this proceeding, and the public interest requires the 
vesolution of that issue as expeditiously as possible. For this reason 
we must deny Overmyer’s petition to enlarge the scope of this hearing 

: to include consideration of its request for special relief. However, the 
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petition will receive our attention in a separate action, and disposition 
thereof will be made by a separate order. 

17. In sum, we believe that the issue in this case, while narrow, is of 
great importance, since it involves the validity of our major market, 
distant signal policy embodied in section 74.1107. Buckeye, in wes 
ing the signal of Lansing station WJIM-TV beyond its grade 
contour into Toledo, without having made the showing referred to in 
section 74.1107 and obtained the requisite Commission approval, is op- 
erating in clear violation of that section. The issue presented is thus 
whether CATV systems such as Buckeye may bring in such distant 
signals—today from Lansing, tomorrow from Cleve and, Chicago, or 
other major cities—without regard to the provisions of our recula- 
tions. To condone such activity by CATV systems would wholly 
frustrate orderly consideration of the very important public interest 
questions presented in this vital field. 

18. Finally, we note Buckeye’s assertion that it intends to contest 
the validity of our action with all legal means at its disposal. See foot- 
note 9. It has. of course, a full right to seek review of our action 
under section 402(b) (7) and to request a stay of thisorder. We have, 
for this reason, devised the following timetable: Buckeye must comply 
with this cease and desist order within 2 days, unless it notifies the 
Commission during that 2-day period that it intends to seek judicial 
review of the order; in that event, Buckeye is afforded an additional 
14-day period in which to file its ee and seek a stay of the order. 

19. Accordingly, Zt és ordered. This 25th day of May 1966, that 
within 2 days after the release of this decision Buckeye Cablevision, 
Inc., Cease and desist from the operation of its community antenna 
television system at Toledo, Ohio, in such a way as to extend the sig- 
nals of television broadcast stations beyond their grade B contours in 
violation of section 74.1107 of the Commission’s rules, and specifically 
to cease and desist from supplying to its subscribers the signal of sta- 
tion WJIM-TV, Lansing, Mich.; provided, however, that if Buckeye 
notifies the Commission during the said 2-day period that it intends 
to seek judicial review of this order, Buckeye is afforded an additional 
14-day period in which to file an appeal and to seek a stay of the 
order; and 
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20. It is further ordered, That the request for oral argument filed 
on May 5, 1966, by Buckeye Cablevision, Inc., /s denied: and 

21, It is further ordered, That the petition to. clarify or enlarge 
issues, filed on April 18, 1966, by Buckeye Cablevision, Inc., Js denied; 
and 

99. It is further ordered, That the appeal from the adverse ruling of 
the hearing examiner filed on May 6, 1966, by Buckeye Cablevision. 
Inc., granting petitions for intervention, Is denied; and : 

93. It is further ordered, That the several requests for relief con- 
tained in the pleadings filed by Buckeye Cab evision, Inc., in all 

ts Are denied; and me ; 

24. It is further ordered, That the petition filed on April 29, 1966. 
by D. H. Overmyer to include in this proceeding consideration of its 
request for special relief Zs denied, but that the said petition will be 
considered in a separate proceeding, and disposition thereof will be 
made by a separate order. 
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[385] 
Dissenting Srarement or Comsassioner Rozerr T. Bartuey 


I dissent. In the absence of congressional action, I agree with the 

respondent’s contention that the Commission does not have jurisdic- 
‘tion over CATV systems and that, consequently, the rules adopted in 
the second report and order are invalid. Even assuming arguendo 
that the Commission does have jurisdiction, I believe that section 
74.1107 of the rules is invalid because it contravenes section 4(c) of 
the Administrative Procedure Act, which provides that a substantive 
rule not be made effective in less than 30 days after required publica- 
tion “except as otherwise provided by the agency upon good cause 
found and published with the rule.” . 

Section 74.1107 was made effective immediately upon the required 
publication. A recitation of good cause found was made on the basis 
of injury to the public from continued implementation of service 
extending grade B signals. 

In my opinion, injury to the public was not Supported with any fac- 
tual indication or showing and was purely unfounded speculation. 
There appeared to be more indication of benefit rather than injury to 
the public from the extended service in question. Consequently, the 
recitation of good cause found was, I believe, a nullity under section 
4(c) of the Administrative Procedure Act, and the immediate effec- 
tive date of the rule rendered it invalid. 

The February 15 cutoff date of section 74.1107(d) appears in prac- 
tical operation to be a retrospectively applied effective Abts of the rule 
itself and, accordingly, a further ground for invalidity of the rule. 

Moreover, I believe that section 74.1107 is not valid because adequate 
notice was not given on the substantive provisions imposed on imple- 
mentation of service in the top 100 markets. Also, the mandatory 
hearing requirement seems extremely arbitrary and excessively bur- 

: densome on a CATV applicant. A serious question exists as to what 
kind of possible showing a CATV applicant could make to prevail 
against the fears expressed by the majority in the second report and 


order. [386] 


A basic fallacy of the CATV rules is the rationale which the Com- 

. mission used to justify its assertion of jurisdiction in order to effec- 

tuate their promulgation. The rationale is on a basis so broad as to 

appear to encompass any kind of interstate communication and thus 

go beyond delegable powers of Congress. Congress can, of course, 

delegate certain of its powers to the Commission, but inherent in such 

delegation is specification of adequate guidelines. The CATV rule- 

making without congressional delegation of power but under jurisdic- 

| tion asserted by the Commission was, I believe, so Jacking in requisite 
guidelines as to make it unconstitutional. 
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FEDERAL COMMUNICATIONS COMMISSION 
Wasuinetoxr, D.C. 20554 


In the Matter of 
Bucxers CaBLevision, INC., 
Toepvo, Ono File No. CATV 100-5 
Petition for Declaratory Ruling, for 
Waiver or Other Appropriate Relief 


MemoraNotum Opinion axp ORDER 


(Adopted May 25, 1966) 


By THE Commission : COMMISSIONER BARTLEY DISSENTING AND ISSUING 
A STATEMENT; COMMISSIONER LOEVINGER ABSENT. 

1. The Commission has under consideration a petition for declara- 
tory ruling, for waiver or other appropriate relief filed March 25, 1966, 
pursuant to section 74.1107 of the rules, by Buckeye Cablevision, Inc. 
(Buckeye), the owner and operator of a community antenna television 
system (CATV) at Toledo, Ohio. Buckeye seeks a declaratory ruling 
that its Toledo operations conform to all valid Federal Regulations: 
or, in the alternative, a waiver of any rules or regulations necessary for 
such operations and program distribution, immediate consideration 
and action on its petition, and oral argument unless the relief prayed 
for is expeditiously granted. Oppositions to the Buckeye tition 
were filed by D. H. Overmyer, permittee of UHF station WD. O-TV, 
channel 24, Toledo; Storer Broadcasting Co., licensee of station 
WSPD-TV, Toledo; and Edward Lamb Enterprises, Inc., and Wood- 
ruff, Inc.,! Kaiser Broadcasting Co., permittee of station WKBD-TV, 
Detroit, Mich., filed a statement supporting the petition insofar as it 
seeks permission to carry the signal of WKBD-TV on the Toledo 
CATV system. Buckeye filed a reply on May 20, 1966. 

2. The pertinent background is as follows: On April 23, 1965, the 
Commission issued 2 notice of inquiry and notice of proposed rule- 
making in docket No. 15971 (30 F.R. 6078), proposing, inter alia, the 
adoption of a rule which would prohibit the extension of the signal 
of any television station beyond its grade B contour into a community 
with four or more commercial channel assignments and three or more 
stations in operation and one or more stations authorized or apple 
for, without there having been a clear and compelling showing that in 
the particular circumstances there is no threat to the development and 
maintenance of independent UHF service in the community (30 F.R. 
at 6085). It was further proposed that a like prior showing be re- 
quired before a CATV system could bring a television signal beyond 


4 Although Buckeye challenges the standing of Edward Lamb Enterprises, Inc., and 
Woodrnff, Inc., we do not rule on this issue in view of our determination as to the merit» 
of the Buckeye petition. 
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the grade B contour into a community where, because of its proximity 
to another community (or communities) having three or more existing 
commercial stations (e.g., Within the grade B contour of such three or 
more commercial stations), any new UHF television station would be 
independent in operation (ibid.). The notice expressly put all per- 
sons who now operate or who propose to operate CATV systems on 
notice that CATV operations may be subject to Commission regulation 
of the nature indicated, whether microwave is used or not, and stated 
the Commission’s belief that franchising authorities will give due 
regard to the fact that the matter is thus under Commission consider- 
ation (30 F.R. at 6085, 6087). 

3. On May 17, 1965, the council of the city of Toledo adopted an 
ordinance granting to Buckeye the nonexclusive right for a period 
of 20 years to construct and operate a CATV system in that city. 
Toledo then had three commercial channel assignments, with two V_ 
stations in operation and a third UHF commercial station authorized, 
and was within the grade B contour of three or more commercial sta- 
tions in Detroit, Mich. On June 8, 1965, the Commission issued its 
fourth report and order in Docket No. 14229 (30 F.R. 7711), revising 
the table of television channel assignments contained in section 73.606 
(b) of the rules. Under the revised table, Toledo is assigned five com- 
mercial channels, three of which are DHF.” 

4. On February 15, 1966, the Commission issued a public notice 
(public notice No. 79927), announcing that it had agreed on a plan for 
CATV regulation which would be contained in rules shortly to be 
issued. The public notice stated that under the new rules, parties 
who obtain State or local franchises to operate CATV systems within 
the le A contour of stations in the 100 highest ranked television 
markets (according to American Research Bureau (ARB) net weekly 

' circulation figures), which propose to extend the signals of television 

' broadcast stations beyond theit grade B contours, will be required to 

: undergo evidentiary hearing and obtain FCC approval before CATV 
service to subscribers may be commenced. It was further stated that 
this requirement would apply to all CATV operations commenced 
after February 15, 1966. on March 8, 1966, the Commission released 
its second report and order in dockets Nos. 14895, 15233, and 15971, 

‘ promulgating the CATV rules and making section 74.1107, which 
embodies the foregoing evidentiary hearing requirement, effective 
immediately upon publication in the Federal Register (31 F.R. 4540). 
By a concurrently issued public notice (public notice No. 80850), the 
Commission announced that publication in the Federal Register would 
occur on March 17, 1966. 

5. The Buckeye CATV system commenced operation in part of 
Toledo on March 16, 1966,? making available to subscribers the signals 
of Toledo television stations ‘OL-TV. WSPD-TV, and WGTE 
(an educational station) ; stations WJBK-TV, WWJ-TV, WXYZ- 

2 Although this table of assignments was further revised by the fifth report and order 
in docket No. 14229, issued on Feb. 11, 1966 (31 F.R. 2932), the five commercial assign- 
ments to Toledo were not changed. 

3 According to Storer Broadcasting Co. (opposition to petition. p. 5), the Apr. 4, 1966, 
ixsue of “Cable Television Review” states: “As reported in last week's issue of the 


‘Review,’ Buckeye * * * had raced the clock prior to the Mar. 17 FCC report and order 
deadline and was delivering siguals to 52 homes 8 hours before the 17th.” 
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TV, and WKBD-TV of Detroit, Mich.; WJIM-TV of Lansing, 
Mich.; and CKLW-TV of Windsor, Ontario. In addition, Buckeye 
provides a weather service channel to its subscribers and is presumably 
now carrying Toledo station WDHO-TV, since that station com- 
menced operation on May 3, 1966 (Buckeye petition, p. 6). Toledo is 
ranked as the 26th television market by American arch Bureau 
and is within the predicted grade A contour of the four Toledo 
stations. Except for Detroit station WKBD and Lansing station 
W4JIM, there is no question but that all other signals now carried on 
the CATV system are within the predicted e B contours of the 
stations involved. The present request for relief goes only to WKBD 
and WJIM.* 

6. On March 25, 1966, the Commission issued an order to show cause 
in docket No. 16551 (FCC 66-273), directing Buckeye to show cause 
why it should not be ordered to cease and desist from further operation 
in violation of section 74.1107 of the Commission’s rules. It was 
alleged that Buckeye’s operations violated section 74.1107 by extending 
the signals of WKBD and WJIM beyond the grade B contour of those 
stations after March 17, 1966, without the prior evidentiary hearing 
and Commission approval required by section 74.1107. Following an 
evidentiary hearing, the Commission adopted its decision in docket 
No. 16551'on May 25, 1966 (FCC 66-449). No violation was found 
as to WKBD since the hearing record established that this station 
places a grade B signal over part of Toledo. Finding, however, that 
no part of the predicted grade B contour of WJIM reaches the city 
limits of Toledo,’ the Commission ordered Buckeye to cease and desist 
from supplying to its subscribers the signal of WJIM in violation of 
section 74.1107 of the rules. The order affords Buckeye 2 days within 
which to comply, provided, however, that if Buckeye notifies the 
Commission during this 2-day period that it intends to seek judicial 
review of the cease-and-desist order, Buckeye is afforded an additional 
wcsas period in which to file an appeal and seek a stay. 

7. The disposition of docket No. 16551 renders moot those portions 
of the Buckeye petition which request. relief as to WKBD, and a 
declaratory ruling that carriage of WJIM conforms to section 74.1107 
of the rules. There remains for consideration Buckeye’s request for 
a waiver of section 74.1107 to permit carriage of WJIM without evi- 
dentiary onmten & 

8. We think that the request for waiver must be denied. In the first 
place, we would not grant a waiver of section 74.1107 while a system 

4A Cleveland station bas been carried on the system, but this service was suspended for 
technical and other reasons and {s not part of this request for relief (Buckeye petition, 
p. 5, note 2). Nor does the petition request relief as to station WGN-TV, Chicago, thongh 
we note that Buckeye’s affiliated Video Service Co. bas an application pending before ns 
for microwave facilities to bring the signal of WGN to the Toledo CATV system (File No. 
6476-83-Cl1-P-65). Contrary to Buckeye’s assumption, section 74.1103 of the rules does 
not require carriage of CKLW-TV upon request of that station, since it is not a U.S, station. 

SThe Commission found that Lansing is approximately 90 miles from Toledo and the 
predicted grade B contour of WJIM falls approximately 5 miles short of the city lmitr 
of Tn docket No. 16551 we denied a petition br D. H. Overmyer which requested that 
Buckeye be prohibited in that proceeding from carrying any of the Detroit-Windsor sta- 
tions. but stated that consideration of the Overmyer request for special relief would be 


afforded in a separate action. Our action here is without prejudice to any action which 
may be taken on the request for special relief. 
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was operating in violation of that section. Ordinarily, we would not 
even consider the merits of a request for waiver until the violation 
had ceased. To condone such a procedure would undercut the very 
premise of section 74.1107, that the public interest requires Commission 
consideration of new distant signal operations in major markets 
before they are commenced, and would encourage other persons to 
violate the rule while seeking relief before the Commission. More- 
' over, it would be manifestly unfair to persons who have sought a 
waiver or evidentiary hearing while deferring distant signal operations 
- in compliance with the rule. Further, there would be an unfair pond 
in processing such petitions for waiver by those in compliance wit! 
the rule. Accordingly, we shall follow a course of prom: tly consider- 
ing petitions for waiver by persons who are deferring distant signal 
‘ operations in compliance with the rule, and of not considering requests 
for waiver by persons operating in violation of section 74.1107 until 
the violation has ceased. Upon such cessation, the request for waiver 
will be placed on the processing line. Since this rocedure was not 
previously made expressly clear, we have considered the Buckeye 
request for waiver on the merits. We conclude that it should be denied. 
9. In support of its request for waiver Buckeye asserts, first, that it 
is equitably entitled to relief because it has invested more than $500,000 
in the Toledo system; is committed to Ohio Bell Telephone Co. for 
: additional payment of $777,000 for installation of coaxial cable, plus 
monthly peynents that will total over $5 million during the next 10 
years; and its current operations are the minimum service Buckeye can 


render without substantial and irreparable injury. Buckeye assumes, 


arguendo, the validity of the substantive provisions of the CATV rules 
for purposes of seeking relief, without prejudice tothe challenges made 
in its petition for reconsideration and petition for stay (petition for 
waiver, P: 2). However, it incorporates the challenges there made to 
the legal sufficiency of the notice of proposed rulema ing, the effective 
date of section 74.1107, and the grandfathering provision, as a further 
claimed basis for equitable relief. ; 

10. For the reasons set forth in the second report and in the memo- 
randum opinion and order in dockets Nos. 14895, 15233, and 15971, 
denying the petitions for stay (FCC 66-456), we do not accept these 
contentions. We recognized in the second report that section 74.1107 
with its February 15, 1966, grandfathering date might catch some sys- 
tems just prior to the commencement of operations (second report, 2 
FCC 2d 725, at 784, note 65). We stated (ibid.) : 

But this will always be true in the case of any policy, and in any event, 
if the policy is to be effective and achieve the above-described goals, it must 
be implemented immediately. We also point out that parties have known of 
the Commission’s proposal for major market procedure since April 23, 1965 
(and of the counter-proposals since July 26, 1965). The notice expressly 
“* * * put all persons who now operate or who propose to operate CATV 
systems on notice that CATV operations may be subject to Commission 
regulation of the nature indicated, whether microwave is used or not” (notice, 
par. 65,1 FCC 2d at 477). Finally, in the unusual case, we can consider the 
matter upon petition for waiver. 

This is not such an unusual case. Buckeye did not receive its Toledo 
franchise until after the notice of proposed rulemaking was published 
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in the Federal Register and the notice was placed in the record of the 
Toledo proceedings (Storer opposition to petition, p. 5). Toledo 
clearly fell within the scope of the rule proposed in paragraphs 49 and 
50 of the notice as a community overshadowed by three or more grade 
B signals from Detroit (par. 2, supra). Moreover, Buckeye has been 
on Federal Register notice since June 1965 (fourth report and order in 
docket No. 14229, 30 F.R. 7711), that Toledo also fell within the scope 
of the proposed rule as a community with four or more commercial 
channel assignments, two commercial stations in operation and a third 
authorized. Under the circumstances, Buckeye clearly proceeded at 
its own risk in making financial commitments for Toledo CATV oper- 
ations whose success allegedly depends on signals carried beyond the 
grade B contour without prior hearing.” 

11. Asa further ground for waiver, Buckeye urges that it is operat- 
ing substantially in compliance with section 74.1107 because the pre- 
dicted grade B contour of WJIM falls only a few miles short of To edo 
and the signal is allegedly available off-the-air in Toledo on many 
standard rooftop antennas. But we chose the predicted grade B con- 
tour as the line at which signal importation raises serious public inter- 
est questions requiring evidentiary hearing.’ While the drawing of 
any line will always exclude some who are close to the line, the grade 
B contour is a atnitive and reasonable cut-off point. If we were to 
substitute a standard of substantial compliance, and grant waivers 
solely because the signal to be carried is only a few miles beyond the 
grade B contour, the door would be opened to requests for waivers to 
carry other slightly more distant signals without hearing on the ground 


that their predicted grade B contours are just a little farther away. 

The grade B contours of the Cleveland stations are only a few miles 

farther than that of WJIM and we note that Buckeye at one time 

carried one of the Cleveland signals. That the next step might well be 

Chicago is indicated by the peang application for microwave facili- 
0” 


ties to bring WGN to Tole Such piecemeal nibbling would sub- 
stantially undercut the purpose of the rule and destroy any semblance 
of a definite standard. 

12, Buckeye does not attempt to distinguish the Lansing, Mich.. 
station from any other distant signal in terms of having any special 
community of interest with Toledo, Ohio. Apart from the few miles 
argument, Buckeye alleges only that the WJIM signal is available in 
Toledo on many standard rooftop antennas. But we cannot accept 
a bare allegation of this nature without supporting evidence. e 
note, for example, that ARB television coverage, which lists stations 
having 5 percent or more.coverage in a county, does not list WJIM-TV 
in Lucas County, in which Toledo is located. While this, of course, 
does not resolve the factual issue contrary to Buckeye’s allegation, it 
js a further indication that the matter is clearly one to be explored by 
the evidentiary hearing process. 


questions. 
8 We in q 4 s B contour might be subject 
to an evidentia: 3 relief. if the stations were located 


in a ara’ ). 
ack ailable off-the-air 
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13. Buckeye’s remaining two asserted grounds for waiver also raise 
matters appropriate for resolution in evidentiary Sra It is 
asserted next that there is no probative evidence that CATV in 
Toledo will adversely affect development in that city and that 

: Buckeye’s system will in fact materially assist the new F station 
WDHO-TV on channel 24 and the proposed station on channel 54 ?° 
by carrying their signals to its subscribers. But the short answer is 

' that there is no icbative evidence before us that the importation of 
distant signals like WJIM-TV will not, on an overall basis and thus 
taking into account any early assistance to local UHF through car- 
riage, adversely affect the development and maintenance of UHF 
service in Toledo. D. H. sida ba permittee of WDHO-TV, has 
filed in opposition to the request for waiver, urging that a hearing is 
necessary. WDHO isa new UHF station in a two- VHF market, over- 
shadowed by Detroit network-affiliated stations now one carried on 
the cable, and any station on channel 54 would be independent in oper- 
ation. That Buckeye will comply with the nonduplication rules will 
afford virtually no relief from fragmentation of the limited audience 
interested in viewing nonnetwork programing. In sum, there is no 

' evidence before us on the public interest questions of concern discussed 

in our second report (pars. 118-127; 131-188), and that is precisely 
why we think that evidentiary hearing is required. 

14. And, finally, with respect to the pay-TV question (second report, 
pars. 128, 129), Buckeye states only that it has no present plans to 
provade any programs to its Toledo subscribers on a per program 

asis (petition, p. 12; emphasis supplied). We do not think that such 

a statement provides sufficient information on the question of program 

origination, or adequately suffices for the thorough exploration of the 
relationship, if any, of proposed CATV operations in major markets 

' and the development of pay television in that market, contemplated 

by the second report (pars. 129, 130). This aspect, too, should be 
explored in evidentia: hearing: 

15. In sum, we conclude that the public interest would be served by 
denial of Buckeye’s request for waiver of the evidentiary hearing 
requirement of section 74.1107 with t to WJIM-TV. view of 
: the circumstances discussed in par. 8 above, we will treat the Pee 

for waiver as a request for evidentiary hearing and permit Buckeye 
to retain its present place as fifth in the processing line. This matter 
will be designated for hearing in proper course and we will at the same 
time rule on the petition for special relief filed on April 29, 1966, by 
D. H. Overmyer. 

16. Accordingly, Jt is ordered, This 25th day of May 1966, that the 
petition for declaratory ruling, for waiver or other appropriate relief 
tiled on March 25, 1966, by Buckeye Cablevision, Inc., Zs denied, but 
that said petition will be treated as a request for evidentiary hearing 
and will be designated for hearing in normal course. 


1¢ Rust Craft Broadcasting Co. has an application pending for Toledo channel 54 
(File No. BPCT-3666). 
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DissentTinG STATEMENT oF Commissioner Rosert T. Barrier 


I would grant Buckeye’s petition for declaratory ruling that its 
Toledo operations do not contravene any valid Federal regulations. 
I agree with ast serine that the Commission does not presently 
have lawful jurisdiction over CATV and that, consequently, the rules 

romulgated in the Commission’s second report and order are invalid. 

‘oreover, I believe that section 74.1107 is invalid for other reasons 
set forth in my dissent this day to the Commission’s decision in docket 
No. 16551, FCC 66-449, which dissent is incorporated herein by 
reference and attached hereto. 

With a grant of the penned for declaratory ruling, the need for 
ruling on a waiver and other requests would be mooted. 

Further, I strongly oppose the policy announced in paragraph 8 
“of not considering requests for waiver by persons operating in viola- 
tion of section 74.1107 until the violation has ceased.” Where CATV’s 
have appeared to be operating in contravention of section 74.1107, we 
have issued, pursuant to section 312(c) of the Communications Act, 
orders to show cause why a cease-and-desist order should not be 
jssued. Until an operator is found in an evidentiary show cause pro- 
ceeding to be in violation of the rule and a cease-and-desist order has 
been issued, I believe that the Commission is in no position to conclude 
summarily and arbitrarily that he is in violation and penalize him by 
withholding action on a bona fide request for waiver. The announced 
policy is tantamount to finding an operator guilty and executing 
punishment before he has been given a trial. 


Dissentine STaTemMENT oF Cosrmussioner Rosert T. Bartrry 


I dissent. In the absence of congressional action, I agree with the 
respondent's contention that the Commission does not have juris- 
diction over CATV systems and that, consequently, the rules adopted 
in the second report and order are invalid. Even assuming, arguendo, 
that the Commission does have jurisdiction, I believe that section 
74.1107 of the rules is invalid because it contravenes section +(c) of 
the Administrative Procedure Act, which provides that a substantive 
rule not be made effective in less than 30 days after required publica- 
tion except as otherwise provided by the agency upon good cause 
found and published with the rule. 

Section 74.1107 was made effective immediately upon the required 
publication. A recitation of good cause found was made on the basis 
of injury to the public from continued implementation of service 
extending grade B signals. 

In my opinion, injury to the public was not supported with any 
factual indication or showing and was purely unfounded speculation. 
There appeared to be more indication of benefit, rather than injury, 
to the public from the extended service in question. Consequently, 
the recitation of good cause found was, I believe, a nullity under 
section 4(c) of the Administrative Procedure Act, and the immediate 
effective date of the rule rendered it invalid. 

The February 15 cutoff date of section 74.1107(d) appears in prac- 
tical operation to be a retrospectively applied effective date of the 
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rule itself and, accordingly, a further ground for invalidity of the rule. 

Moreover, I believe that section 74.1107 is not valid because adequate 
‘ notice was not given on the substantive ori imposed on im- 
| plementation of service in the top 100 markets. Also, the mandatory 
learing requirement seems extremely arbitrary and excessively 
' burdensome on a CATV applicant. a serious question exists as to 
what kind of possible showing a CATV applicant could make to pre- 
vail against the fears expressed by the majority in the second report 
and order. 

‘A basic fallacy of the CATV rules is the rationale which the Com- 
mission used to justify its assertion of jurisdiction in order to effec- 
' tuate their promulgation. The rationale is on a basis so broad as to 
' appear to encompass any kind of interstate communication, and thus 
go beyond delegable powers of Con; . Con, can, of course, 
delegate certain of its powers to the Commission, but inherent in such 
delegation is specification of ee guidelines. The CATV rule- 
making without congressional delegation of power but under juris- 


diction asserted by the Commission was, I believe, so lacking in 
requisite guidelines as to make it unconstitutional. 


3 F.C.C. 2d 
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QUESTIONS PRESENTED 
The questions presented by this appeal are as follows: 


1. Whether the adoption of certain new community 
antenna (CATV) rules by the Federal Communications 
Commission and their application to appellant constitute 
an unreasonable prior restraint on appellant's right of 
freedom of speech as guaranteed by the First Amendment 
to the United States Constitution. 


2. Whether the Commission failed to give appellant 
and other interested parties adequate notice and adequate 
opportunity to comment upon provisions of the new CATV 
rules, in violation of Sections 4(a) and 4(b) of the Admin- 
istrative Procedure Act and the Fifth Amendment to the 
Constitution. 


3. Whether Section 74.1107 is an unlawful retroactive 
rule, and the Commission in implementing this rule failed 
to show "good cause" for waiving Section 4(c) of the 
Administrative Procedure Act. 


4. Whether by drastically restricting the scope of 
appellant's hearing and by ordering an expedited hearing 
procedure, the Commission arbitrarily and unreasonably 
violated appellant's statutory and constitutional right to a 
full and fair hearing. 


PRELIMINARY STATEMENT 


Appellant herein filed with this Court on August 4, 1966 
a motion to hold this appeal in abeyance because of the 
action of this Court in transferring to the Eighth Circuit 
jurisdiction over certain appeals challenging the validity 
of the Commission's Second Report and Order.* The 
Federal Communications Commission, appellee herein, 
argued in response that the action requested by appellant 


* Midwest Television, Inc. v. FCC, Nos. 19,975 and 20,021; 
and Midwest Video Corp. v. FCC, No. 20,264 (July 13, 1966). 


(ii) 


should not be taken because this case raises some issues 
not present in the Eighth Circuit litigation. The Commis- 
sion correctly pointed out that the appellant has alleged 
procedural error and arbitrary action in connection with 
the issuance of the Cease and Desist Order which affect 
this case, but which have nothing to do with the issues on 
appeal in the Eighth Circuit. On August 30, 1966 this 
Court, acting through the Chief Judge, held that on consid- 
eration of the motion and the responsive pleadings, the 
motion to hold in abeyance should be denied. 


Therefore, appellant is filing its brief herewith.. In 
doing so, it should be pointed out that appellant challenges 
the asserted jurisdiction of the Federal Communications 
Commission to regulate CATV systems that do not utilize 
microwave facilities to obtain signals for their CATV sys- 
tems, but present only signals that are available directly 
off of the air. As this Court is aware, the question of 
Commission jurisdiction to regulate such CATV systems 
is now pending in the Eighth Circuit Court of Appeals, 
which appears to have received sole jurisdiction of this 
question as a result of this Court's action. In addition, 
appellant still has pending before the Commission its Peti- 
tion for Reconsideration of the Second Report and Order, 
filed on March 25, 1966 in Docket No. 15971. This petition 
has not been acted upon by the Commission. Therefore, 
briefing of the questions related to the validity of the Sec- 
ond Report and Order or to the Commission's jurisdiction 
would not be appropriate at this time. 


Unless directed by this Court, appellant will not brief 
nor argue the jurisdiction question, which is basic in this 
case. For the purposes of this brief, appellant will 
assume, without accepting, that the Commission's asser- 
tion of jurisdiction is valid. In the event this Court is not 
able to reach a decision favorable to appellant on the mat- 
ters briefed herein, appellant respectfully reserves the 
opportunity to brief these other matters before this Court 
upon conclusion of the Eighth Circuit litigation. 


(iti) 


INDEX 
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I. The Commission's New CATV Rules, Particu- 
larly Section 74.1107, Are an Unconstitutional 
Infringement of Appellant's Rights Under the 
First Amendment... 


A. The Commission has failed to justify that 
new rules are necessary in the public 
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B. The Commission's rules go far beyond 
their legitimate objective .... 


Adoption of the CATV Rules Without Adequate 
Notice and Without Affording Interested Par- 
ties Adequate Opportunity to Participate in the 
Rule Making Violates Sections 4({a) and (b) of 

the Administrative Procedure Act and Due 
Process Guarantees of the Fifth Amendment ... 


A. Interested parties were not afforded ade- 
quate notice as required by Section 4(a).....- 


(1) The public was led to believe that a 
further notice and opportunity to com- 
ment would precede the adoption of 
final rules .... 


(2) The Notice of Inquiry was not specific 
as to the terms and substance of the 
proposed new rules .. 


B. The Commission denied interested parties 
the right to participate effectively in the 
rule making proceedings ......-+-++-+e0> 


(iv) 


I. Section 74.1107 Is an Unlawful Retroactive 
Rule and Was Adopted in Violation of the 
Thirty Day Publication Requirement of Sec- 
tion 4(c) of the Administrative Procedure 


A. The attempted retroactive application of 
Section 74.1107 is unlawful 


B. No convincing showing of "good cause" has 
been made to waive Section 4(c), and thus 
Section 74.1107 may not be made effective 
sooner than thirty days after publication. 
Even if "good cause" is shown the rule can- 
not be effective until published 


. Buckeye's Constitutional and Statutory Rights 
to a Full and Fair Hearing Were Violated, and 
Therefore the Commission's Cease.and Desist 
Order Is Invalid pieces 


A. The cease and desist order is invalid since 
the Commission refused to consider public 
interest considerations weighing against 
issuance of such an order ..--+-++-+ese° 32 


Without finding upon the record necessity 
for waiving Buckeye's statutory right to file 
exceptions to an initial decision, and in rush- 
‘ough an expedited proceeding, 
lant a fair hear- 


TABLE OF AUTHORITIES 
COURT CASES: 


*American Airlines, Inc. v. CAB, 
__ US. App. D.C. , 359 F.2d 624 (1966) -..-----+ 24 


American Trucking Associations, Inc. v. FCC, 
D.C. Cir. No. 19427 (Sept. 15, 1966) -.+++--s+ee> 35 


Arizona Grocery Co. v. Atchison, Topeka & S. F. Ry.» 
284 U.S. 370 (1932) 


Associated Press v. United States, 
326 U.S. 1 (1945) 


(v) 


Blau v. Hodgkinson, 100 F. Supp. 361 
(S.D. N.Y. 1951) . 


*Booth American Co. v. FCC, 
D.C. Cir. No. 20,367 (Sept. 16, 1966) 


Brahy v. Federal Radio Commission, 
61 U.S. App. D.C. 204, 59 F.2d 879 (1932) . 


*C. J. Community Services, Inc. v. FCC, 
100 U.S. App. D.C. 379, 246 F.2d 660 (1956).....- 11, 34 


*Channel 16 of Rhode Island, Inc. v. FCC, 
97 U.S. App. D.C. 179, 229 F.2d 520 (1956) 


Citizens TV Protest Committee v. FCC, 
121 U.S. App. D.C. 50, 348 F.2d 56 (1965) . 


Clarksburg Publishing Co. v. FCC, 
96 U.S. App. D.C. 211, 225 F.2d 511 (1955) . 


Dighton v. Coffman, 178 F. Supp. 114 
(E.D. Ml. 1959) 


Durkin v. Edward S. Wagner Co., 115 F. Supp. 118 


348 U.S. 964 (1955) ....... 


FCC v. WdJR, The Goodwill Station, Inc., 
337 U.S. 265 (1949) 


Freedman v. Maryland, 380 U.S. 51 (1964) .. 
Griswold v. Connecticut, 381 U.S. 479 (1965) 


Kingsley Int'l Pictures Corp. v. Regents of Uni- 
versity of State of New York, 360 U.S. 684 (1959) .... 13 


*L. B. Wilson, Inc. v. FCC, 83 U.S. App. D.C. 176, 
170 F.2d 793 (1948) 


Litton Industries, Inc. v. Renegotiations Bd., 
298 F.2d 156 (4th Cir. 1962) ... 


Louisiana Television Broadcasting Corp. v. FCC, 
121 U.S. App. D.C. 24, 347 F.2d 308 (1965) .. 


Lowell v. City of Griffin, 303 U.S. 444 (1948) . 
Martin v. Struthers, 319 U.S. 141 (1943) 
*Morgan v. United States, 304 U.S. 1 (1938) 


*NLRB v. E&B Brewing Co., 276 F.2d 594 
(6th Cir. 1960), cevt. denied, 366 U.S. 908 


(vi) 
*NLRB v. Guy F. Atkinson Co., 195 F.2d 141 


(9th Cir. 1952) 


*Philadelphia Co. v. SEC, 84 U.S. App. D.C. 73, 
175 F.2d 808 (1948) 


*RCA Communications, Inc. v. FCC, 
99 U.S. App. D.C. 163, 238 F.2d 24 (1956), 
affirming, MacKay Radio & Telegraph Co., 
8 Pike & Fischer RR 1174 (1955), cevt. 
denied, 352 U.S. 1004 (1957) .. 


Shelton v. Tucker, 364 U.S. 479 (1960) . 


Standard Airlines v. CAB, 85 U.S. App. D.C. 29, 
177 F.2d 18 (1949) 


United States v. Paramount Pictures, Inc., 
334 U.S. 131 (1948) 


Weaver v. Jordan, 411 P.2d 289 (1966) 

Wong Yang Sung v. McGrath, 339 U.S. 33 (1950) 
DECISIONS OF THE FEDERAL 
COMMUNICATIONS COMMISSION: 


*American Colonial Broadcasting Corp., 
6 Pike & Fischer RR 2d 377 (1965) ...----+-eee++ 37 


Booth American Co., 4 F.C.C. 2d 509 (1966) .... 16, 31, 35 


Buckeye Cablevision, Inc., 3 F.C.C. 2d 798 
2, 7, 28, 31, 37, 38 
Buckeye Cablevision, Inc., File No. CATV 100-5, 
3 F.C.C. 2d 808 (1966) 


MacKay Radio & Telegraph Co., 
8 Pike & Fischer RR 1174 (1955) 


REPORTS, OPINIONS AND PUBLIC > 
NOTICES OF THE FEDERAL COM- 
MUNICATIONS COMMISSION: 


AM-FM Program Forms 
5 Pike & Fischer RR 2d 1773 (1965) .. 


Commission Policy on Programming, 
20 Pike & Fischer RR 1901 (1960)... 


* Cases chiefly relied upon are marked by asterisks. 


(vi) 


f£vansville Deintermixture Case, 
15 Pike & Fischer RR 1573 (1957) . . 


First Color Television Report, 
1 Pike & Fischer RR 91:261 (1950) 


First Report and Order on Microwave Relays, 
Docket Nos. 14895, 15233, 4 Pike & Fischer 
RR 2d 1725 (1965) .. 


Hartford Phonevision Co., 
20 Pike & Fischer RR 737 (1960) 


Memorandum Opinion and Order, 
Docket Nos. 14895, 15233, 15971, 
3 F.C.C. 2d 816 (1966) 


Notice of Inquiry and Notice of Proposed 
Rule Making, Docket No. 15971, 
1 F.C.C. 2d 453 (1965) 


Reallocation of Frequencies, 
17 Pike & Fischer RR 1587 (1959) 


Second Report and Order, Docket Nos. 14895, 
15233, 15971, 2 F.C.C. 2d 725 (1966) .... 
10, 14, 20, 22, 23, 25, 26, 28, 29, 31, 33, 36 


Sixth Report on Television Allocations, 
1 Pike & Fischer RR 91:601 (1952) 


FCC Public Notice - G, No. 79927 (Feb. 15, 1966) 
FCC Public Notice - G, No. 80850 (March 8, 1966) 


MISCELLANEOUS DECISION: 


St. Joseph Stock Yards Co., 6 A.D. 319 
(Dep't Agric. 1947) 


UNITED STATES CONSTITUTION: 


ee ee 


First Amendment . eee 8, 9, 12, 13, 15 
Fifth Amendment . 9, 10, 16, 17, 20-23, 38 


STATUTES: 


Administrative Procedure Act: 
Section 3(a)(3), 5 U.S.C..§ 1002(a)(3) -... 
Section 4, 5 U.S.C. § 1003 ‘ 
Section 4(a) . 9, 10, 17, 18, 20, 21, 27, App. 1 
Section 4(b) 9, 10, 17, 22, 23, 27, App. 1-2 
Section 4(c) 9, 10, 11, 25-27, 30, 31, App. 2 


(viii) 


§ 1006(d) 
§ 1007(a) 
1009 


Section 7(d), 5 U.S.C. 
Section 8a), 5 U.S.C. 
Section 10, 5 a8 Cc. § 


Communications Act of 1934, as amended: 
Section 312, 47 U.S.C. § 312 
Section 316, 47 U.S.C. § 316 
Section 326, 47 U.S.C. § 326 
Section 402(b)(7), 47 U.S.C. § 402(b)(7) 
Section 409, 47 U.S.C. § 409 


Federal Register Act, 44 U.S.C. § 307 


RULES AND REGULATIONS OF THE 
FEDERAL COMMUNICATIONS COM- 
MISSION: 


Section 74.1101(i); 47 C.F.R. § 74.1101(i) 
Section 74.1103, 47 C.F.R. § 74.1103 
Section 74.1107, 47 C.F.R. § 74.1107 
16, 18, 21, 26-30, 32, App. 4-6 


MISCELLANEOUS AUTHORITIES: 


ee ee 


1 Davis, Administrative Law 348 (1958) 


Rule 37, General Rules of the United States 
Court of Appeals for the District of Columbia 
Circuit 


S. Doc. No. 248, 79th Cong., 2d Sess. (1946) 


Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 20,274 


BUCKEYE CABLEVISION, INC., 


Appellant, 
v. 


FEDERAL COMMUNICATIONS COMMISSION, 


Appellee, 


D. H. OVERMYER TELECASTING CO., 
STORER BROADCASTING CO., and 
ASSOCIATION OF MAXIMUM SERVICE TELECASTERS, INC., 


Intervenors. 


APPEAL FROM AN ORDER OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is anappeal from a cease and desist order issued 
by the Federal Communications Commission on May 27, 
1966 andis brought under Section 402(b)(7) of the Commu- 
nications Act of 1934, as amended, 47 U.S.C. § 402 (b)(7); 
Section 10 of the Administrative Procedure Act, 5 U.S.C. 
§ 1009; and Rule 37 of the Rules of this Court. Notice 
of appeal was filed by appellant on June 26, 1966. 


STATEMENT OF THE CASE 


Preliminary Statement 


The instant proceeding concerns the validity and legal- 
ity of a cease and desist order issued by the Federal 
Communications Commission (Commission) on May 27, 
1966 and directed to appellant, Buckeye Cablevision, Inc. 
(Buckeye).! Appellant is the owner and operator of a 
community antenna televiston (CATV) system in Toledo, 
Ohio. It receives the television broadcast signals of sev- 
eral stations at its antenna tower, amplifies these signals 
and then distributes them to subscribers in the Toledo 
area by means of coaxial cable. Appellant's entire oper- 
ation is confined to the State of Ohio and does not utilize 
microwave relay facilities. The salient advantage it 
affords its subscribers is an increased choice of pro- 
gramming alternatives and high signal quality without 
necessity for erection of an individual antenna at each 
subscriber's home. 


The History of Buckeye Cablevision, Inc. 


Following public hearings in the early months of 1965, 
the appellant received a franchise to operate a CATV 
system in Toledo by unanimous vote of its City Council 
on May 7, 1965. Permits were also obtained from the 
neighboring communities of Sylvania, Maumee, and Per- 
rysburg. In July of 1965, Buckeye began its diligent 
efforts toward becoming operational. It contracted with 
Ohio Bell Telephone Co. for the construction of a CATV - 
system to cover the greater Toledo area and made sub- 
stantial payments in connection therewith. It purchased 
and accepted the delivery of equipment, leased office 
facilities, and employed and trained personnel. Buck- 
eye's projected operations always envisioned the carriage 
of all signals it could receive off-the-air. When the Com- 
mission's new CATV rules were issued, it had invested 


1Buckeye Cablevision, Inc., 3 F.C.C. 2d 798 (1966). 


over $500,000 in its CATV system and had committed 
itself to expenditures totaling at least $5,777,000 over 
the next ten years. 


Commission Attempts To Regulate 
the CATV Industry 


Unsure of its jurisdiction under the Communications 
Act of 1934, as amended, to regulate CATV systems, and 
seeking guidance from the Congress to clarify its doubts, 
the Commission followed a circuitous route in the late 
1950's and early 1960's as to whether it could and should 
assume jurisdiction over the growing CATV industry. 
Finally in 1965, based on the Commission's authority to 
allocate scarce frequencies and the end use to which they 
are applied, and because of increased concern with the 
impact that the CATV industry would have upon the order- 
ly growth and development of its UHF and VHF television 
frequency allocations, the Commission assumed jurisdic- 
tion over all CATV systems employing microwave relay 
facilities.” 


On this same day, it issued a Notice of Inquiry and 
Notice of Proposed Rule Making that contrary to its pre- 
vious position tentatively concluded that the Commission 
had jurisdiction to regulate directly the entire CATV 
industry, including those systems which received all their 
signals off-the-air.? The Commission invited comments 
on its proposed assumption of jurisdiction over all CATV 
systems irrespective of the use of microwave facilities, 
and on such broad substantive questions as what interim 
action the Commission should take with respect to CATV 
impact on UHF development, whether restrictions should 
be imposed on CATV extension of television signals, and , 


2 First Report and Order on Microwave Relays, Docket Nos. 
14895, 15233, 4 Pike & Fischer RR 2d 1725 (April 23, 1965). | 


3 Notice of Inquiry and Notice of Proposed Rule Making, 
Docket No. 15971, 1 F.C.C. 2d 453 (1965) (hereinafter cited 
Notice of Inquiry) . 
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the matter of CATV program origination. However, the 
Commission stressed that "the main thrust of this pro- 
ceeding is to gather the facts and to obtain the comments 
of the parties on the pertinent policy considerations." 4 
No specific rules were proposed. Instead, the Commission 
assured interested parties that "a further notice will in 
all likelihood be issued to afford an opportunity for com- 
ment on the specific rule proposals of the Commission," 
and after study of the comments the Commission contem- 
plated affording interested parties "oral argument on these 
important matters" and contemplated soliciting "oral tes- 
timony.'’6 


No further notice of proposed rule making containing 
specific rule proposals was ever issued. Nor did the 
Commission provide a full evidentiary hearing or an 
opportunity for oral testimony or argument on specific 
rules. Instead, after receiving the comments solicited 

-in its Notice of Inquiry, the Commission on February 15, 
1966 released a public notice” to the effect that it was 
asserting jurisdiction over all CATV systems, and that 
it had informally agreed upon a broad plan for the regu- 
lation of CATV systems. Its plan was to include new 
CATV rules soon to be written and incorporated in a 
report and order shortly to be issued, and legislative 
recommendations for Congressional consideration. The 
public notice, in broad terms, announced agreement upon 
rules relating to carriage and non-duplication require- 
ments and upon a policy regarding importation of distant 
signals that was tied to the date of this notice. 


On March 8, 1966 the new rules were finally agreed 


4 Notice of Inquiry, 1 64. 
5 roid. 
8 iq. at T 68. 


1 public Notice-G, No. 79927 (Feb. 15, 1966). A public notice 
is a press release, available at the Commission's offices in 
. Washington, D. C. 


upon and adopted by the Commission® in the form of a 
Second Report and Order, which was published in the Fed- 
eral Register on March 17, 1966.° In general the new 
rules were adopted effective April 18, 1966, except the 
Commission purported to make Section 74.1107 relating 
to the extension of distant signals effective immediately 
upon publication in the Federal Register, and applied as 
of February 15, 1966. 


The History of the Instant Proceeding 


Buckeye commenced supplying signals to its subscrib- 
ers on March 16, 1966, a date long after it had expected 
to be in operation, by carrying in full compliance with all 
laws and regulations all television signals it could receive 
off-the-air, without the use of any microwave. When the 
new CATV rules were first published on March 17, 1966, 
Buckeye was carrying two signals which the new rules 
seemed to define as "distant" signals, but whose carriage 
had previously not been contrary to any rule.!° On March ~ 
25, 1966 the Commission issued an Order to Show Cause 
why Buckeye Cablevision should not be required to cease 
and desist importing distant signals in violation of Section 
74.1107 of the Commission's Rules. In particular the 
Commission stated that Buckeye was unlawfully supply- 
ing its customers the "distant signals" of WKBD-TV, 


8 public Notice-G, No. 80850 (March 8, 1966). 


9 Second Report and Order, Dockets No. 14895, 15233 and 
15971, 2 F.C.C. 2d 725, published in 31 Fed. Reg. 4540-73 
(March 17, 1966) (hereinafter cited Second Report and Order). 


10 Section 74.1107 prohibits any CATV system operating within 
the predicted Grade A contour of a television broadcast station 
in the 100 largest television markets, as defined by the Ameri- 
can Research Bureau (ARB), from extending the signal of a 
television broadcast station beyond the Grade B contour of that 
station if any such "distant signal" was not being supplied as of 
February 15, 1966, except upon a showing that such extension 
is in the public interest. "Distant signal" is defined in Section 
74.1101(i) of the new rules. 
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Detroit, Michigan and WJIM-TV, Lansing, Michigan (R. 
1-4),11 < 


In this order the Commission allowed Buckeye only the 
minimum statutory period to prepare its case, directed 
the hearing examiner to certify the record immediately 
to the Commission for final decision upon closing the rec- 
ord, and directed that proposed findings of fact and con- 
clusions of law be filed within seven days after closing of 
the record. It stated the sole issue to be resolved was 
compliance with Section 74.1107. 


On March 25, 1966 appellant filed a petition before the 
Commission asking it to reconsider its Second Report and 
Order.!2 Appellant addressed itself in particular to two 
aspects of the new rules: 1) the artificial concept of Grade 
B contours; and 2) the effective date for implementing 
Section 74.1107 violated Section 4(c) of the Administrative 
Procedure Act, and this section was an unlawful retroac- 
tive rule. That day appellant fileda second petition before 
the Commission, wherein appellant demonstrated the need 
for a waiver of Section 74.1107 if Buckeye was not oper- 
ating in compliance therewith.’* These petitions assumed, 
without conceding, that the Commission had constitutional 
authority to promulgate the Second Report and Order. 


In the meantime, Buckeye was concerned that the hear- 
ing should have far greater scope than be restricted to 
the sole issue of alleged non-compliance with Section 
74,1107. Accordingly, on April 18, 1966 it filed a Petition 
to Clarify or Enlarge Issues (R. 17-38), and a Petition for 
Continuance (R. 64-66). On the same day appellant filed 


bi This order stated Toledo was ranked as the 26th television 
market by ARB, and therefore the prohibitions of Section 74.1107 
would be applicable. 


12 Detition for Reconsideration of Buckeye Cablevision, Inc., 
Docket No. 15971 (March 25, 1966). 


13 petition of Buckeye Cablevision, Inc. for Declaratory Ruling, 
for Waiver or Other Appropriate Relief, Docket No. 15971 _~ 
(March 25, 1966). 
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a Petition for Reconsideration and Consolidation, request- 
ing the Commission to reconsider its Order to Show 
Cause, and in the event it determined to proceed with the 
case to consolidate with the show cause hearing the issues 
raised in its Petition for Declaratory Ruling, For Waiver, 
or Other Appropriate Relief. (R. 39-63). On April 19, 
1966 appellant filed a Petition for Stay requesting the 
Commission to stay, with respect to appellant, the effec- 
tive date of the Second Report and Order. (R. 68-79). 


On April 27, 1966 the Commission, by order, denied 
appellant's request for reconsideration of that portion of 
the Order to Show Cause which scheduled the hearing to 
commence on April28, 1966 and denied appellant's request 
for continuance of such hearing. It also denied appellant's 
petition to consolidate the show cause hearing with an evi- 
dentiary hearing on its petition for waiver. (R. 91-92). 


During the prehearing conferences held on April 19th 
and April 25th the hearing examiner refused to consider 
any evidence not directly relating to the issue of compli- 
ance with the new rules. (Tr. 1-25, 26-39). The hearing 
was held on April28, 1966. On May 5, 1966 appellant filed 
a request for oral argument before the Commission. (R. 
303-05). On the same day appellant filed its proposed 
findings and conclusions of law and a brief in support 
thereof. (R: 208-20, 221-68). 


The Commission's decision released May 27th denied 
the request for oral argument andthe petition for enlarge- 
ment of the issues. It also ordered Buckeye to cease and 
desist operating its CATV system in such a way as 
to extend the signals of any television broadcast station 
beyond its Grade B contours in violation of Section 74,1107 
of the Commission's Rules, and in particular to cease and 
desist supplying its subscribers the signals of WJIM-TV, 
Lansing, Michigan."* On the same day it denied appel- 


143 FC.C. 2d 798-807. The Commission's evidence had estab- 
lished that the Grade B signal of Station WKBD-TV actually 
covered part of Toledo and was not, therefore, a distant signal 
under Section 74.1107. 
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lant's Petition for Declaratory Ruling, for Waiver, or 
Other Appropriate Relief, but treated the petition as a 
request for a hearing under Section 74.1107 of its rules 
and returned the same to the processing line. 5 In a Mem- 
orandum Opinion and Order adopted the same day, the 
Commission denied Buckeye's petition for stay of the 
effective date of the Second Report and Order. (R. 357- 
72).!° No action has been taken on appellant's Petition for 
Reconsideration directed to the Second Report and Order. 


STATUTES AND COMMISSION RULES INVOLVED 


The following statutes and rules involved are printed 
as a supplement to this brief: 


Sections 4(a), 4(b) and 4(c) of the Administrative Pro- 
cedure Act, 5 U.S.C. §§ 1003(a), (b), (c). 


Sections 312(b), (c) of the Communications Act of 1934, 
as amended, 47 U.S.C. §§ 312(b), (c). 


Sections 409(a), (b) of the Communications Act of 1934, 
as amended, 47 U.S.C. §§ 409(a), (b). 


Section 74.1101(i) and Section 74.1107 of the Rules of 
the Federal Communications Commission, 47 C.F.R. §§ 
74.1101(i), 74.1107. : 


STATEMENT OF POINTS 


1. The adoption of certain new community antenna 
(CATV) rules by the Federal Communications Commis- 
sion and their application to appellant constitute an unrea- 
sonable prior restraint on appellant's right of freedom of 
speech as guaranteed by the First Amendment to the 
United States Constitution. 


8 Buckeye Cablevision, Inc., File No. CATV 100-5, 3 F.C.C. 2d 
808 (1966). This is still pending at the Commission. 

16 wemorandum Opinion and Order, Dockets No. 14895, 15233, 
15971, 3 F.C.C. 2d 816 (1966). 
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2. The Commission failed to give appellant and other 
interested parties adequate notice of and adequate oppor- 
‘tunity to comment upon provisions of the new CATV rules, 
in violation of Sections 4(a) and 4(b) of the Administrative 
Procedure Act and the Fifth Amendment to the Constitu- 

tion. 


3. Section 74.1107 is an unlawful retroactive rule, and: 
the Commission in implementing this rule failed to show 
"good cause" for waiving Section 4(c) of the Administra- 
tive Procedure Act. 


4. By drastically restricting the scope of appellant's 
hearing and by ordering an expedited hearing procedure, 
the Commission arbitrarily and unreasonably violated 
appellant's statutory and constitutional right to a full and 
fair hearing. 


SUMMARY OF ARGUMENT 


This appeal raises major questions of constitutional, 
statutory and administrative law. It focuses upon the 
Commission's compliance with requirements governing 
the process of orderly rulemaking, and it focuses upon 
appellant's due process rights to a full and fair hearing 
when the Commission seeks to enforce untested rules 
upon appellant. 


Appellant first questions the constitutional validity of 
the Commission's new CATV rules, which in their appli- 
cation to Buckeye Cablevision, Inc. become an unreason- 
able prior restraint on appellant's rights to free speech 
protected under the First Amendment. The Commission 
has failed to justify that the new rules are in the public 
interest. Rather, it assumes that regulation of all CATV 
systems is necessary because of the possible effect they 
may have in discouraging growth of new UHF markets. 
But the Commission fails to consider the important ways 
that CATV systems in fact encourage UHF development. 
Furthermore, the rules are written so broadly that they 
go beyond their alleged legitimate purpose and instead 
jeopardize the free flow of information so precious to our 
society. 
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Next, appellant points out the serious violations of due 
process and the substantial departures from sound prac- 
tices of orderly rule making that mark the Commission's 
adoption of the new CATV rules. In advance of adoption 
of these rules in the Second Report and Order, the Com- 
mission failed to issue specific rule proposals with full 
opportunity for public comment, as it had promised, in 
violation of Section 4(a) of the Administrative Procedure 
Act. The public was completely unaware of integral 
aspects of the new rules, and had no idea they were under 
Commission consideration, until a routine press release 
was issued just weeks before the Commission's publica- 
tion of its Second Report and Order. In particular, inter- 
ested parties had completely no knowledge with respect 
to the "grandfathering"” provision in Section 74.1107 that 
is the very heart of the Commission's major market dis- 
tant signal policy. 


Furthermore, in light of the substantial public interest 


questions involved in the adoption of new rules to regulate 
an entire new industry, with the probability of serious 
disruption to property interests of existing CATV opera- 
tions, the Commission's failure to provide interested par- 
ties a full hearing and opportunity for oral argument vio- 
lated Section 4(b) of the Administrative Procedure Act 
and the Fifth Amendment to the Constitution. 


An even more serious violation of due process marks 
the Commission's adoption of Section 74.1107 of the new 
rules in violation of Section 4(c) of the Administrative 
Procedure Act and contrary to all prohibitions against 
retroactive rule making. Section 74.1107, which prohibits 
the importation of "distant signals" by CATV systems not 
supplying these signals as of February 15, 1966, was in 
practical operation made effective more than a month 
prior to the date the new rules were first published in the 
Federal Register on March 17, 1966. Without specific 
statutory authority and contrary to Congressional policy 
embodied in the Administrative Prodecure Act, and without 
considering the great disruption this rule would have upon 
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CATV systems that for many previous months had been 
making plans and commitments completely ignorant of 
any Commission intention to "grandfather CATV systems 
as of February 15th, the Commission's implementation of 
this rule retroactively is unlawful and the rule is invalid. 


In any event, the Commission's Second Report and 
Order failed to show "good cause" for waiving the require- 
ment of Section 4(c) of the Administrative Procedure Act 
that new substantive rules may be effective no sooner than 
thirty days after publication in the Federal Register. The 
Commission erroneously assumes the correctness of the 
February 15th "grandfather" date, fails to justify a waiver 
of Section 4(c) with specific facts, and ignores the mass- 
ive disruption to existing CATV systems that the new 
rules would create. Thus "good cause" for making Sec- 
tion 74.1107 effective sooner than April 18, 1966 has not 
been shown. 


Attempting to enforce the new rules against appellant, 
the Commission committed serious breaches of Buckeye's 
statutory and constitutional rights of due process. First, 
the Commission failed to provide Buckeye a full hearing 
on all facets of the public interest in the enforcement of 
untested and controversial rules upon appellant. Instead, 
it chose to consider only one issue, compliance with Sec- 
tion 74.1107. Buckeye's repeated attempts to enlarge the 
hearing were casually disregarded by the Commission. 

In so doing, and in refusing to consider any issue except 
appellant's alleged non-compliance with its rules, the 
cease and desist order issued against appellant is invalid. 
This Court has so held in a recent interlocutory order in 
a case pending before this Court based on substantially 
identical facts, Booth American Co. v. FCC, wherein this 
Court reaffirmed its holding in C. J. Community Services, 
Inc. v. FCC that a cease and desist order cannot be pred- 
icated on the naked finding that one of the Commission's 
rules has been violated if possible extenuating circum- 
stances have not been considered. 
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In addition, the Commission ordered an expedited hear- 
ing schedule that denied Buckeye its statutory right to 
file exceptions to the hearing examiner's initial decision. 
Section 409 of the Communications Act permits this abbre- 
viated schedule only when, upon the record of the instant 
proceeding, the Commission finds imperative circum- 
stances for having the record immediately certified to the 
Commission for final decision. Contrary to this explicit 
provision, the Commission's finding of necessity for im- 
mediately certifying Buckeye's record to the Commission 
for final decision, without opportunity to file exceptions 
to an examiner's report, was not based upon the record 
of the instant proceeding. To the contrary, its alleged 
finding of necessity contained in the Order to Show Cause 
directed to Buckeye was made even before the record in 
the instant proceeding was begun. 


As if these violations of due process were not enough, 
the Commission rushed appellant through an extremely 


unfair time schedule denying it full opportunity to prepare 
its case and denying it the opportunity to present oral 
argument before the full Commission. The unfairness of 
the "hearing the Commission afforded Buckeye is too 
obvious to belabor and commends the full attention of this 
Court. ? 


ARGUMENT 
L 


The Commission's New CATV Rules, Particularly Section 
74.1107, Are an Unconstitutional Infringement of Appel- 
lant's Rights Under the First Amendment. 


Buckeye Cablevision, Inc. is engaged in the dissemina~- 
tion of meaningful information, by bringing into individual 
homes a wide assortment of high quality television signals. 
It is clear that its operations come within the scope of the 
First Amendment, as do other forms of business activi- 
ties engaged in producing and distributing entertainment 
and information. Besides newspapers and magazines, 
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pamphlets, leaflets, and every sort of publication, Lowell 
v. City of Griffin, 303 U.S. 444 (1938), motion pictures 
and stage presentations, Kingsley Int'l Pictures Corp. v. 
Regents of Unwersity of State of New York, 360 U.S. 684 
(1959), and radio and television, United States v. Para- 
mount Pictures, 334 U.S. 131, 166 (1948), are protected 
by the First Amendment.!” The Supreme Court has held 
that the First Amendment protects almost every aspect 
of communications, including "not only the right to utter 
and print, but the right to distribute, the right to receive, 
and the right to read." Griswold v. Connecticut, 381 U.S. 
479, 483 (1965). 


The Commission's new CATV rules abridge appellant's 
right to distribute information and entertainment free 
from governmental interference.!® They force appellant 
to carry certain signals (Section 74.1103(a)), require the 
non-duplication of other signals (Section 74.1103(e), (f)), 
and in effect preclude Buckeye from distributing all tele- 
vision signals available off-the-air (Section 74.1107). The © 
discriminatory effect of Section 74.1107 is particularly 
onerous. While individual Toledo citizens are free to 
erect antennas capable of bringing them all television 
signals available off-the-air, Section 74.1107 precludes 
Buckeye from receiving and distributing to individual 
homes these same signals if they are received beyond the 
station's predicted Grade B contour. 


Appellant concedes that the rights protected under the 
First Amendment are not absolute, but are subject to 
reasonable restrictions deemed sufficiently necessary in 


17 is clear that the First Amendment was intended to have a 
broad scope in order to insure the free communication and 
interchange of ideas. Martin v. Struthers, 319 U.S. 141, 143 
(1943). 


183m addition to violating the First Amendment, these rules 
contravene the censorship provisions of Section 326 of the Com- 
munications Act of 1934, as amended, 47 U.S.C. § 326. 
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the public interest. The crucial inquiry, therefore, is 
twofold: namely, whether there exists a substantial pub- 
lic interest that justifies a restriction upon the free 
reception of television signals; and, if so, whether in prac- 
tical application the impact of these rules is no broader 
than necessary to achieve their legitimate objective. 


A. The Commission has failed to justify that new 
CATV rules are necessary in the public interest. 


The presence of a CATV system ina community does 
much to further the widest possible dissemination of infor- 
mation, which the Supreme Court has stated is "essential 
to the welfare of the public." Associated Press v. United 
States, 326 U.S. 1 (1945). By receiving signals that it can 
pick up off-the-air and distributing them to its subscrib- 
ers, Buckeye not only broadens the effective range of 
programming alternatives, but it maximizes the quantum 
of diverse and antagonistic opinion reaching the viewers. 


In adopting the new CATV rules, the Commission jus- 
tifies the restrictions they impose by stating that the 
uncontrolled growth of CATV will interfere with its care- 
fully worked-out scheme of UHF and VHF frequency allo- 
cations. 19 Specifically, the Commission fears that future 
CATV successes will fragmentize the viewing market to 
such an extent that market entry by new UHF stations 
will be inhibited. Certainly the development of unused 
UHF allocations is in the public interest. Appellant sub- 
mits, however, that there is no factual basis for the fears 
the Commission has expressed regarding UHF develop- 
ment. 


Rather than dampen UHF development, the presence of 
a CATV operator in a community does much to encourage 
the development of new UHF stations. A CATV system 
expands their viewing and advertising markets by making 
their signals available to subscribers whose television 
sets do not possess UHF capability, or who themselves 


19gecond Report and Order, §% 113-30. 
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are unaware of its existence. Furthermore, many factors 
in addition to the presence or absence of a CATV system 
influence decisions to enter new UHF markets. Thus, 
when viewed in perspective, the Commission's proffered 
justification for its rules fails to overcome the "heavy 
presumption against its constitutional validity." Freed- 
man v. Maryland, 380 U.S. 51 (1964). 


B. The Commission's rules go far beyond their 
legitimate objective, 


Even assuming that the Commission has demonstrated 
a sufficiently pressing problem affecting the public inter- 
est, the new rules have been written with such broad 
effect that they go completely beyond their alleged justi- 
fication, i.e., the orderly development of the Commission's 
frequency allocations. 


The Supreme Court had made it clear that it is incon- 
sistent with the spirit of the First Amendment to "con- 
tract the spectrum of available knowledge." Griswold v. 
Connecticut, supra at 482. Therefore, it is well-estab- 
lished that "even though the governmental purpose be 
legitimate and substantial, that purpose cannot be pursued 
by means that broadly stifle fundamental personal liberty 
when the end can be more narrowly achieved." Shelton v. 
Tucker, 364 U.S. 479, 488 (1960). 


One effect of Section 74.1107 is the elimination of 
sources of knowledge and entertainment without the cur- 
rent prospect of any substitute therefor. The Commis- 
sion alludes to the future development of UHF stations, 
but this does not remedy the immediate deprivation. 
Another effect of the rules is the elimination of CATV or 
a competitive factor in the broadcast industry. The ben- 
efits accruing to the general public as a consequence of 
healthy competition need no reiteration here. In this 
instance, CATV systems unhampered by the present 
restrictions would provide sufficient incentive for broad- 
casters to improve their programming quality. But at 
present these benefits are lost. 
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It is little comfort for the Commission to argue that 
Section 74.1107 is not an absolute restriction on the im- 
portation of distant signals, since the evidentiary hearing 
permitted under that section imposes such a heavy bur- 
den on petitioners?° that the rule, in practical effect, 
approaches the total censorship recently struck down by 
the California Supreme Court in Weaver v. Jordan, 411 
P.2d 289 (1966). In that case, the court held that a Cali- 
fornia statute purporting to ban all pay-TV in the state 
was unconstitutional in light of its effects upon appellant's 
right to distribute. The court was convinced that the sta- 
tute in question would encourage monopolistic domination 
of television by existing stations, prohibiting the widest 
possible range and choice of ideas and of expression. The 
same serious effect on the public's right to free expres- 
sion is an inevitable result of the Commission's unrea- 
sonable attempt to regulate CATV systems. 


I. 


Adoption of the CATV Rules Without Adequate Notice and 
Without Affording Interested Parties Adequate Opportunity 
to Participate in the Rule Making Violates Sections 4(a) 
and (b) of the Administrative Procedure Act and Due 
Process Guarantees of the Fifth Amendment. 


The Commission's adoption of the new CATV rules 
contained in its Second Report and Order completed a 
rule making proceeding markedly short in concern for 
the constitutional due process and statutory guarantees 
that govern such actions. The new rules were issued 
without affording interested parties sufficient notice as 
to the nature of its proceeding and without allowing the 
public adequate opportunity to participate in the rule 
making proceeding. 


Congress incorporated the due process guarantees of 


20.pooth American Co., 5 F.C.C.2d 509, 519-20 (1966) (dissent- 
ing Opinion of Commissioners Bartley and Loevinger). 
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the Fifth Amendment into Section 4 of the Administrative 
Procedure Act,?! providinga set of procedural safeguards 
with which administrative rule making actions must com- 
ply, in order that adoption of new substantive rules would 
cause as little inconvenience to the public as possible 
and not accomplish a substantial taking of property in 
violation of the Fifth Amendment. 


Section 4(a) of the Administrative Procedure Act pro- 
vides that notice of the proposed rule making shall be 
published in the Federal Register and must include, 
among other things, "either the terms or substance of the 
proposed rule or a description of the subjects and issues 
involved." It is clear from the legislative history of this 
section that the notice issued by an agency in compliance 
with the mandate of Section 4(a) "must be sufficient to 
fairly apprise interested parties of the issues involved so 
that they may present responsive data or arguments rela- 
ing thereto," and that "where notice is required it should 
be complete and specific...." 


Section 4(b) provides that after notice has been issued, 
"the agency shall afford interested persons an opportunity 
to participate in the rule making through submission of 
written data, views, or arguments with or without oppor- 
tunity to present the same orally in any manner... ." It 
is the intent of Sections 4(a) and (b) together to insure 
that the rule making process will maximize opportunities 
for interested parties to be on notice of and be able to 
effectively participate in rule making proceedings. 


215 U.S.C. § 1003. 
25 Doc. No. 248, 79th Cong., 2d Sess. 200, 358 (1946). 


18 


A. Interested parties were not afforded adequate 
notice as required by Section 4(a). 


The Notice of Inquiry given by the Commission in 
advance of adopting Section 74.1107 and the other new 
CATV rules falls so woefully short of meeting the mini- 
mum notice requirements guaranteed by Section 4(a) of 
the Administrative Procedure Act that the Commission's 
action in this case is completely lacking any valid stat- 
utory or administrative basis. Rule making actions are 
normally begun by the Commission's issuance of the text 
of its proposed rules, along with an invitation for inter- 
ested persons to comment on these proposals. The Notice 
of Inquiry issued in advance of adoption of the new CATV 
rules, however, nowhere set out specific rules whose 
adoption was under consideration by the Commission. At 
best the vague and conflicting statement contained in the 
Notice of Inquiry led interested parties to believe that the 
Commission was considering the adoption of an interim 
policy in the non-microwave CATV area, to be followed 
by the issuance of a further notice of inquiry or rule mak- 
ing containing specific rule proposals. 


(1) The public was led to believe that a further notice 
and opportunity to comment would precede-the adoption of 


final rules. 


The Notice of Inquiry questioned by appellant was div- 
ided into two main parts. Part I related to possible 
assumption of jurisdiction by the Commission over non- 
microwave served CATV systems, and the Commission's 
proposal to adopt the same rules with respect to these 
systems that had been previously adopted with respect to 
microwave served CATV systems in its First Report and 
Order. While the Commission stated that its case for 
jurisdiction was "a strong one," it was quick to point out 
that it would carefully consider comments addressed to 
this aspect" and reiterated its view that clarifying legis- 
lation is necessary in light of the "new and important 
questions of policy and law in the communications field." 
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The Commission flatly stated that it had "no intention of 
by - passing Congressional action in this field."?5 The 
Commission's subsequent actions completely contradicted 
this premise. 


Part II of the Notice of Inquiry was directed to broader 
questions involving both microwave and non-microwave 
served CATV systems for which the Commission desired 
to collect further information. These questions included 
the effect on independent UHF development and the effects 
of future CATV growth and penetration in the larger mar- 
kets. 


Numerous statements throughout the Notice of Inquiry 
show the Commission's complete dismissal of any inten- 
tion to adopt final rules until after issuance of a further 
notice. For example, four open concessions to this effect 
are contained in Paragraphs 64 and 68: 

(1) "[TJhe main thrust of this proceeding is to 
gather the facts and to obtain the comments of 
the parties on the pertinent policy considera- 
tions." (164). 


(2) "In the absence of further information we do not 
(tea). sound basis for specific rule proposals.” 

(3) "A further notice will in all likelihood be issued 
to afford an opportunity for comment on the 
specific rule proposals of the Commission." 
(164). 

(4) "After study of the comments, the Commission 
may, by subsequent order, specify a number of 
days for the presentation of oral argument on 
these important matters. It is also contem- 

ote that oral testimony may be solicited...." 


Pending the completion of this additional inquiry and 
resolution of the question of jurisdiction, the Commission 
led the public to believe that it was considering the adop- 


23Notice of Inquiry, §§ 30-31. 
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tion of an interim procedure. This is clear from Para- 
graph 50 of the Notice of Inquiry, for example, where the 
Commission invited comments on what form of interim 
action might be appropriate with regard to the possible 
effect that new CATV systems would have on the develop- 
ment of UHF broadcasting. 


Contrary to the above statements in its Notice of 
Inquiry, the Commission adopted final rules regulating 
non-microwave served CATV systems without issuing a 
further notice, specific rule proposals, or adopting an 
interim procedure. Clearly the public was misled by the 
bald promises of the Commission. Just as clearly, this 
lack of good faith is not tolerated under Section 4(a) of 
the Administrative Procedure Act and the Fifth Amend- 
ment. 


(2) The Notice of Inquiry was not specific as to the 
terms and substance of the proposed new rules. 


Section 4(a) of the Administrative Procedure Act 
insures that an agency's notice of proposed rule making 
will disclose the tenor and substance of proposed rules 
with a much greater degree of specification than did the 
Notice of Inquiry issued by the Commission back in April 
of 1965. The drafters of Section 4(a) intended to obligate 
each agency "to announce with the greatest possible def- 
initeness" the matters under consideration.* In conflict 
with this goal, however, the Notice of Inquiry issued by 
the Commission was too vague, too contradictory and too 
incomplete to serve as adequate notice. 


Perhaps the strongest evidence of notice deficiency is 
the wide disparity between the broad general matters of 
concern set forth in the Notice of Inquiry and the rules 
actually adopted in the Second Report and Order. For 
example, at no place does the Notice of Inquiry mention 
anything about establishing "grandfather" rights with 


24s. Doc. No. 248, 79th Cong. 2d Sess. 18 (1946). 
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respect to the importation of distant signals. When the 
new rules were issued, however, Section 74.1107 con- 
ferred "grandfather" rights onthose CATV systems which 
on February 15, 1966 were supplying to their subscribers 
a television signal extended beyond its Grade B contour. 


Specification as to the major substantive provisions of 
the new rules similarly was lacking. In regard to Section 
74.1107 of the new rules, for example, the Notice of In- 
quiry made no mention of a standard based on the top 100 
ARB markets,”° nor did it state that the signal from a 
UHF station available off-the-air in a community beyond 
its predicted Grade B contour would be a prohibited "dis- 
tant" signal. 


In failing to give the public adequate notice with suffi- 
cient clarity as to the scope and nature of the Commis- 
sion's intended proceeding, the public was deprived of a 
meaningful opportunity to participate effectively in the 
rule making proceeding. It is axiomatic, of course, that 
complete and specific notice is particularly essential in 
a case of this nature where there is an intent to assert 
authority over new areas. The Notice of Inquiry was so 
equivocal that it failed to convey clearly to the public 
what the Commission intended to do. It cannot serve as 
legal notice under Section 4(a), and it most certainly does 
not satisfy the due process requirement of the Fifth 
Amendment, particularly when affected parties such as 
appellant never were conscious of the immediacy of the 
threat to their property. 


51 fact, dependence on a private commercial entity to mea- 
sure market rankings is an unlawful and arbitrary delegation of 
agency power to a private concern, particularly when this con- 
cern has been so extensively criticized by the Commission in 
the past. 
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B. The Commission denied terested parties the 
right to participate effectively in the rule mak- 
ing proceedings. 


An equally serious defect inherent in the rule making 
proceeding which culminated in the adoption of the Second 
Report and Order is the Commission's failure to afford 
appellant and others the full hearing contemplated by Sec- 
tion 4(b) of the Administrative Procedure Act and the 
Fifth Amendment. Of course, Section 4(b) does not com- 
pel a full evidentiary or oral hearing in every case of 
administrative rule making. But since the purpose of 
this section is to allow interested parties to participate 
effectively in rule making actions, the Commission has 
traditionally and consistently treated it asa mandatory 
requirement when considering matters of extreme impor- 
tance. 


Merely by way of example, the Commission deter- 
mined that evidentiary proceedings and/or oral argument 
en banc were appropriate and necessary in the interest 
of sound decision-making in the following instances: (1) 
color television,”° (2) television allocations,”’ (3) network 
practices,?° (4) subscription television,”° and (5) program 
service forms of broadcast stations.° Each of these mat- 
ters involved important and basic issues seriously affect- 
ing the development of the communications industry. 
Each, like the CATV questions, involved serious factual 
disputes and conflicting policy recommendations. All 
parties, pro and con, agree that CATV is a new and 
dynamic element in the communications field. 


26 Fiyst Color Television Report, 1 Pike & Fischer RR 91:261 
(1950). 


21 sixth Report on Television Allocations , 1 Pike & Fischer RR 
91:601 (1952). 


28 Commission Policy on Programming, 20 Pike & Fischer RR 
1901 (1960). 


29 Hartford Phonevision Co., 20 Pike & Fischer RR 737 (1960). 
30 4Mj-FM Program Forms, 5 Pike& Fischer RR 2d 1773 (1965). 
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In adopting the Second Report and Order, however, a 
hearing of comparable depth was not afforded interested 
parties. The Commission failed to publish specific rules 
in advance, denied interested parties the opportunity to 
introduce evidence orally and cross-examine witnesses?! 
bypassed reference of the whole matter to a qualified 
hearing examiner for initial decision, and precluded oral 
argument before the full Commission on the examiner's 
recommendations. These procedural shortcomings were 
compounded when the Commission in issuing the new 
CATV rules, relied on contradictory data and speculative 
conclusions from the written comments as a basis for its 
Second Report and Order. Nowhere did the Commission 
permit a full hearing that would have exposed the many 
weaknesses contained in these written comments, nor 
oral argument and cross-examination to test the various 
theories, nor the opportunity to comment on specific rule 
proposals. 


The absence of oral argument prior to adoption of the 
new CATV rules, in light of the highly conflicting com- 
ments and the substantial public policy issues raised by 
that proceeding, deprived Buckeye and other interested 
parties of the full hearing envisioned by Section 4(b) of 
the Administrative Procedure Act and protected by the 
Fifth Amendment. Appellant recognizes that "the right of 
oral argument as a matter of procedural due process . 
under the Fifth Amendment varies from case to case in 
accordance with differing circumstances... ."" FCC v, 
WIR, The Goodwill Station, Inc., 337 U.S. 265, 275 (1949). 
But when the Commission seekstoadopt new rules depriv- 


31 vorgan v. United States , 304 U.S. 1 (1938). 


32-~he myriad of written comments submitted to the Commis~- 
sion were diametrically opposed in both factual content and 
argument, and the Commission's reasoning in the Second Report 
and Order depended in large degree on assumptions and specu- 
lations as a substitute for facts. See Separate Statement of 
Commissioner Loevinger, Second Report and Order. 
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ing CATV systems of substantial property or property 
rights, and important and bitterly contested issues of 
public policy have been raised, then fair play requires 
that interested parties be given the right to present their 
views orally. Standard Airlines v. CAB, 85 U.S. App. 
D.C. 29, 177 F.2d 18 (1949). See also L. B. Wilson v. 
FCC, 83 U.S. App. D.C. 176, 170 F.2d 793 (1948) (revers- 
ing Commission grant of application for construction per- 
mit). 


It is clear that this Court stands ready to insure that 
the right to oral argument is protected "in advance of the 
adoption of controversial regulations governing competi- 
tive practices," even if not specifically required by sta- 
tute, when "deemed inherent in the very concept of fair 
hearing." American Airlines, Inc. v. CAB, __ U.S. App. 
D.C. _, 359 F.2d 624, 632 (1966). As this Court pointed 
out in the American Airlines case, administrative flexi- 
bility demands reliance on the good faith of agencies not 
to dispense with hearings prior to the adoption of contro- 
versial rules. Ibid. Thus when agency good faith fails, 
due process protects the rights of the public. 


Decisions of this Court consistently have recognized 
the need for oral testimony and "live"’ witnesses in Com- 
mission proceedings of far-reaching policy importance 
where property is being taken or destroyed. See, é.g., 
Citizens TV Protest Committee v. FCC, 121 U.S. App. 
D.C. 50, 348 F.2d 56 (1965) (abuse of discretion not to 
hold hearing on issue of common ownership of local tele- 
vision station and CATV system); Clarksburg Publishing 
Company v. FCC, 96 U.S. App. D.C. 211, 225 F.2d 511, 
516-17 (1955) (full hearing required on issue of concen- 
tration of control). The need for a full evidentiary hear- 
ing is particularly important when, as here, many public 
policy issues are in question. Louisiana Television 
Broadcasting Corp. v. FCC, 121 U.S. App. D.C. 24, 347 
F.2d 308 (1965) (reversing a Commission grant modify- 
ing a construction permit). While the above-cited cases 
dealt with specific license or consent actions, it would 
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appear clear that the basic reasoning of the Court applies 
equally to the broad policy questions involved in the Com- 
mission's adoption of the Second Report and Order. 


Therefore, the new rules are invalid in that they were 
adopted without adequate advance notice and without 
affording interested parties sufficient opportunity to par- 
ticipate in their formulation. 


Ii. 


Section 74.1107 Is an Unlawful Retroactive Rule and Was 
Adopted in Violation of the Thirty Day Publication Require- 
ment of Section 4(c) of the Administrative Procedure Act. 


An even more serious violation of due process, orderly 
rule making procedures, and Section 4(c) of the Adminis- 
trative Procedure Act marks the Commission's attempted 
retroactive application of Section 74.1107 of the new 
CATV rules. 


The mandate of Section 4(c) is clear. It specifies that 
new substantive regulations cannot be made effective 
until thirty days after publication of the full text of the 
rules in the Federal Register, except where "good cause" 
for an earlier implementation is shown. Normally, there- 
fore, Section 74.1107 would be effective on April 18, 1966. 
With a strong showing of "good cause,'' the Commission 
could have chosen not to wait the full thirty days, and 
instead could have made this rule effective any time 
sooner than April 18, 1966, up to the date of publication 
on March 17, 1966. 


In adopting the Second Report and Order, the Commis- 
sion allegedly made Section 74.1107 effective "immedi- 
ately upon publication in the Federal Register."** But in 
practical operation, the Commission has made Section 
74.1107 effective not upon publication (March 17th), but 
upon the date on which "grandfather" rights are pegged 


38second Report and Order, 1 156. 
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(February 15th).4 The Commission readily admits that 
"the effectiveness of our action, practically speaking” is 
geared to February 15th.°* Thus the Commission has 
implemented Section 74.1107 before the rule was written, 
more than a month before the rule was first published in 
the Federal Register (March 17th), and a full sixty-two 
days prior to when the rule normally would have taken 
effect under Section 4(c) (April 18th). This is plainly an 
attempt to impose a retroactive regulation, clearly viola- 
tive of basic administrative law, and clearly contrary to 
Section 4(c) which even upon a showing of "good cause" 
makes the earliest possible date for implementing a new 
rule the date of publication. 


A. The attempted retroactive application of Sec- 
tion 74.1107 is unlawful. 


Any rule which applies to events occurring prior to 
the date on which the rule isadoptedis strongly disfavored 
and permitted only in the most extraordinary cases. Gen- 
erally, "retroactive rules should be tolerated only when 
specifically authorized by statute." 1 Davis, Adminis- 
trative Law 341 (1958). See, e.g., Arizona Grocery Co. 
v. Atchison, Topeka & S. F. Ry., 284 U.S. 370, 389-90 
(1932); Litton Industries v. Renegotiations Bd., 298 F.2d 
156 (4th Cir. 1962); Blau v. Hodgkinson, 100 F.Supp. 361, 
371-74 (S.D. N.Y. 1951). Certainly nothing in the Com- 
munications Act gives statutory authority for the Com- 
mission to adopt retroactive rules regulating CATV sys- 
tems. 


a Except as to systems already supplying a community in the 
top 100 ARB markets, on February 15th, with a signal extended 
beyond its predicted Grade B contour, Section 74.1107 prohibits ° 
the importation of "distant signals", except after an evidentiary 
hearing and determination of the public interest. To date, there 
has been no "evidentiary hearing" ordered by the Commission 
in any instance. 


35 Second Report and Order, 1 147. 
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The odium ofa retroactive rule derives from the great 
inequity caused to innocent parties who altered their posi- 
tions in reliance upon the absence of a rule. As the large 
number of petitions for waiver of Section 74.1107 which 
have been filed to date so graphically demonstrate, the 
hardship imposed on the parties involved is completely 
disproportionate to the end which the Commission is 
seeking to accomplish. Courts are quick to strike down 
the application of a retroactive rule when the hardship it 
creates is altogether out of proportion to the public ends 
to be accomplished. See, e.g., NLRB v. E&B Brewing 
Co., 276 F.2d 594 (6th Cir. 1960), cert. denied 366 U.S. 
908 (1961); NLRB v. Guy F. Atkinson Co., 195 F.2d 141 
(9th Cir. 1952). 


Congress specifically expressed its disapproval of 
retroactive rules when it passed the Administrative Pro- 
cedure Act. Section 3(a)(3) of the Act, 5 U.S.C. § 1002(a)(3), 
requires publication in the Federal Register of all sub- 
stantive rules before they may have the force and effect 
of law. Rule making actions must comply with Sections 
4(a) and (b), plus thirty day publication in the Federal 
Register under Section 4(c). The Commission erred 
when it departed from all of these requirements in the 
procedures it followed in the present case. 


The attempt to implement these new rules in this 
fashion violates the basic purposes of both the Adminis- 
trative Procedure Act and the Federal Register Act.% 
Courts have repeatedly stated that these are more than 
mere record acts. Particularly must the publication 
requirements be strictly complied with when violations 
of the regulations in question may involve, as they do 
here, potential criminal penalties. 


The Commission at no place has documented in suffi- 
cient detail what exceptional circumstances it feels 


% 44 U.S.C. § 807. 
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justify the retroactive application of Section 74.1107. 
Throughout the proceeding below, from which Buckeye 
has taken the instant appeal, appellant repeatedly chal- 
lenged the "grandfather" provision of Section 74.1107. 
The Commission's hasty response to these attacks, in 
ordering Buckeye to cease and desist,?® was merely that 
it has previously covered this subject in the Second 
Report and Order, and in the Memorandum Opinion and 
Order, issued the same day as the order to Buckeye to 
cease and desist, which denied seven petitions for stay 
of the effective dates of the Second Report and Order.®? 


The Commission's justification for the "grandfather" 
provision, however, consists of only vague, conclusionary 
statements completely unsupported by specific factual 
allegations, which may be summarized as follows: 


(1) Significant public interest questions are raised 
by the presence of CATV operations in major televi- 
sion markets; 


(2) It is essential that these operations be exam- 
ined before they become well established, since sub- 
sequently the Commission would have difficulty in 
taking effective action if it should determine a CATV 
system is operating inconsistent with the public inter- 
est. 


(3) It is necessary to establish a cut-off date that 
will preclude the commencement of new operations 
and extraordinary efforts to beat any proposed dead- 
line. 


37 Petition to Clarify or Enlarge Issues (R. 23-24); Petition for 
Reconsideration and Consolidation (R. 40); Brief of Buckeye 
Cablevision, Inc. (R. 238-47). In addition, Buckeye challenged 
this provision in a Petition for Reconsideration of the Second 
Report and Order, Docket No. 15971, filed March 25, 1966. 


383 F.C.C. 2d 801. 


39(R. 357-72) (hereinafter cited Memorandum Opinion and 
Order). 
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(4) Therefore, it is reasonable to "grandfather" 
CATV systems in operation back on February 15th, 
the date a press release was first issued announcing 
in general terms the Commission's agreement on 
major market policies. *° 


Clearly, a convincing showing of necessity supported 
by detailed factual allegations is completely absent in the 
Commission's justification for retroactively applying 
Section 74.1107. For example, the Commission did not 
have before it any facts concerning how many CATV sys- 
tems would be affected, how much disruption of service 
would be caused by making Section 74.1107 effective ret- 
roactively, or what financial expenditures had been made 
and contractual obligations incurred by CATV systems 
prior to their first knowledge (on February 15th) that 
"grandfather" rights would be afforded as of that date. 
Nor did the Commission balance in any way the incon- 
venience and cost that would devolve upon CATV systems 
by retroactively applying Section 74.1107, as compared 
to the possible public harm if this new rule was not so 
applied. In fact, the Commission admitted the absence 
of sufficient facts when it adopted the Second Report and 
Order, but it felt that by freezing the situation as it was 
as of February 15th would enable it or the Congress 
thereafter to define the public interest "upon the basis of 
adequate knowledge." 41 


Nor can the Commission argue that interested parties 
have known about the "grandfather" provision long before 
the rules were first published on March 17, 1966. As 
appellant has previously pointed out, the Commission's 
April 1965 Notice of Inquiry completely failed to give any 
specification with respect to the major substantive rules 


49 Second Report andOrder, 17 147-48; Memorandum Opinion 
and Order, 1 1 12-20 (R. 362-65). 


4] second Report andOrder, 1 148. 
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the Commission had under consideration. The first 
inkling regarding the specific content of those rules did 
not come until the Commission's February 15, 1966 press 
release. Only then was the public, for the first time, 
apprised that "grandfather" rights would be incorporated 
into the new rules, and only on March 17th, when the new 
rules were first published were interested parties actu- 
ally put on notice as to the content of Section 74.1107. 


B. No convincing showing of "good cause" has been 
made to waive Section 4(c), and thus Section 
74.1107 may not be made effective sooner than 
thirty days after publication, Even if "good 
cause" is shown the rule cannot be effective 
until published, 

The Commission has failed to show "good cause" for 
waiving the requirement of Section 4(c) of the Adminis- 
trative Procedure Act that new rules will not be effective 
until thirty days after publication in the Federal Register. 
Even if this Court should find that the Commission has 
adequately shown "good cause" for waiving Section 4(c), 
Section 74.1107 cannot be made effective any sooner than 
the day on which it was first published in the Federal Reg- 
ister (March 17th), and not on February 15th as the Com- 
mission has attempted. 


It is clear that the good cause exception in Section 4(c) 
should be used only in "extremely urgent situations." St. 
Joseph Stock Yards Co., 6 A.D. 319 (Dept. Agric. 1947) 
(milk marketing order). See, e.g., Dighton v. Coffman, 
178 F. Supp. 114 (B.D. Dl. 1959) (acreage quota change 
immediately prior to plant season). Or where notice is 
unnecessary, there is little reason not to waive the thirty 
day requirement of Section 4(c). See, e.g., Durkin v. 
Edward S. Wagner Co., 115 F. Supp. 118 (E.D. N.Y. 1953), 
aff'd, Mitchell v. Edward S, Wagner Co., 217 F.2d 303 
(1954), cert. denied, 348 U.S. 964 (1955) (long-standing 
industry compliance with rule and knowledge on part of 
plaintiff). The Commission itself has used the exception 
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sparingly, and only to serve immediate needs of the 
national security and defense. Reallocation of Frequen- 
cies, 17 RR 1587 (1959). 


Nowhere has the Commission made a convincing show- 
ing of "good cause" to support the attempted waiver of 
Section 4(c). The Commission's attempted demonstration 
of "good cause" erroneously assumes boththe wisdom and 
necessity of establishing "grandfather" rights as of Feb- 
ruary 15, 1966. The Commission asserts that it would be 
foolish for it passively to wait for the thirty day period to 
expire, and then take action with great inconvenience and 
disruption against systems which commenced operations 
after the "grandfather" date. Its argument is simply "good 
cause" to waive Section 4(c) necessarily exists because 
we have decided upon February 15th for "grandfather" 
rights.42 Since Buckeye previously has demonstrated that 
the alleged showing of necessity is insufficient to justify 
the "grandfather" provision (Brief pp. 27-30), it is sim- 
ilarly insufficient to serve as "good cause" for waiving 
Section 4(c). 


Furthermore, the Commission's attempted demonstra- 
tion of "good cause" is completely lacking in detailed facts 
upon which the Commission could rely in waiving the 
requirements of Section 4(c). Instead, the Commission 
seems to have relied upon purely unfounded speculation 
as to the grave consequences that would ensue if Section 
74.1107 was not made effective upon publication and 
applied retroactively to February 15th, as is clearly 
pointed out in the dissent of Commissioner Bartley to the 
issuance of a cease and desist order against Buckeye 
below. 4° 


42 Second Report and Order, 1 147; Memorandum Opinion and 
Order, 1 21(R. 366). 


433 F.C.C.2d 806-07. See also Commissioner Bartley's dis- 
sent, in which Commissioner Loevinger joins, in a similar 
cease and desist order issued against the Booth American Co., 
5 F.C.C. 2d at 519-20 (July 13, 1966). 
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On the other hand, it appears that no consideration 
was given to the massive disruption to developing enter- 
prises such as Buckeye, involving substantial investments 
and commitments of capital. All of these commitments 
and expenditures were made over extended periods of time 
during which the Commission has followed an uncertain 
and circuitous route, even as to its view of jurisdiction 
over off-the-air systems, for which legislative authority 
is still being sought while appeals on this point are pend- 
ing. 


IV. 


Buckeye's Constitutional and Statutory Rights to a Full 
and Fair Hearing Were Violated, and Therefore the Com- 
mission's Cease and Desist Order Is Invalid. 


A. The cease and desist order is invalid since the 
Commission refused to consider public interest 
considerations weighing against issuance of such 
an order. 

The so-called "hearing" that Buckeye was afforded 
demonstrates the striking arbitrariness with which the 
Commission has proceeded against appellant. The Order 
to Show Cause issued pursuant to Section 312(c) of the 
Communications Act“ directed "that there is only one 
issue to resolve, i.e., compliance with the rules [Sec- 
tion 74.1107].” (R. 3). Time and time again Buckeye 
attempted, each time unsuccessfully, to enlarge the scope 
of the hearing to permit a full exploration of the public 
interest in the application of untested rules to appellant. 


44 Section 312(c) of the Communications Act of 1934, as amended, 
47 U.S.C. § 312(c). 


45On April 18, 1966 Buckeye filed with the Commission a Peti- 
tion to Clarify or Enlarge Issues, specifically setting forth what 
additional issues should have been included. (R. 17-38). This 
petition has never been acted upon. On the same date it filed a 
Petition for Reconsideration and Consolidation, in part request- 
ing the Commission reconsider the limited scope it intended to 
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Since the legality of the new CATV is pending final 
determination in Congress and the courts, the various 
pleadings filed by Buckeye questioned the wisdom of 
enforcing these rules by the immediate issuance of a cease 
and desist order, unless the Commission undertook a 
broader inquiry into all facets of the public interest. In. 
particular, Buckeye cited the irreparable injury it would 
suffer if prohibited from carrying any "distant signals"; 
the substantial efforts it had made and financial obligations 
it had undertaken in order to bring CATV to Toledo, prior 
to any Commission decision prohibiting importation of 
"distant signals" not being supplied on February 15, 1966; 
the public interest of the citizens of Toledo in a wide vari- 
ety of television programs; and the questionable proce- 
dural steps taken by the Commission in adopting the Sec- 
ond Report and Order. None of these important issues 
was ever considered by the Commission. 


In refusing to consider the facts and circumstances 
spelled out above which possibly extenuate Buckeye's 
actions, the Commission may not, asit did here, predicate 
a cease and desist order on the naked finding that one of 
its rules has been violated. This is the clear holding of 
this Court in its recently released memorandum opinion 
in granting a stay of the Commission's cease and desist 
order in a proceeding similar to the instant case. Booth 
American Co. v. FCC, No. 20,367, p. 5 (Sept. 16, 1966). 
While this Court recognized the legitimate interest of the 
Commission in stopping CATV extensions pending consid- 


give the hearing and in part requesting that if the Commission — 
should fail to reconsider its Order to Show Cause, then the is- 
sues raised by Buckeye's Petition for Declaratory Rule, for 
Waiver or Other Appropriate Relief (filed March 25, 1966 in 
Docket No. 15971) should be consolidated for hearing with the 
show cause proceeding. (R. 39-63). Favorable action on this 
petition was denied on April 27, 1966. (R. 91-92). Buckeye 
again protested at both the prehearing conference (Tr. 6-8) and 
its hearing (Tr. 50) the unreasonably limited nature of the hear- 
ing it was to receive. 
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eration of the problem on the merits, it directed that this 
could be done only on a logical basis after considering 
possible extenuating circumstances. Booth American Co., 
supra, 


The Court's opinion reaffirmed its previous holding in 
C. J. Community Services, Inc. v. FCC, 100 U.S. App. 
D.C. 379, 246 F.2d 660 (1956), "that a cease and desist 
order may not be predicated on the finding of a violation 
if the Commission has refused to consider the facts and 
circumstances possibly extenuating the respondent's 
actions." . Booth American Co., supra, In the C. J. Com- 
munity Services case, supra at 383, 246 F.2d at 664, this 
Court clearly pointed out that Section 312(c) of the Com- 
munications Act permits the Commission to issueacease 
and desist order only after it has weighed the circum- 
stances against issuing such an order. The Commission 
has not complied with this statutory mandate. 


Furthermore, due process requires that agency deter- 
mination in the nature of an adjudicatory hearing affecting 
private legal rights be based upon a full evidentiary hear- 
ing, involving all aspects of the public interest. Morgan 
v. United States, 304 U.S. 1 (1937); Philadelphia Co. v. 
SEC, 84 U.S. App. D.C. 73, 175 F.2d 808 (1948). The 
Commission previously has given effect to this require- 
ment of due process. For instance, in the Evansville 
Deintermixture Case#® a full hearing was provided on the 
Commission's proposal to modify the license of station 
WTVW. In both modification proceedings as the above 
case, and in cease and desist proceedings as here, the 
Communications Act contemplates that a full hearing will 
be given to parties who may suffer injury upon conclusion 
of the show cause hearing.47 But here the Commission 


4815 Pike & Fischer RR 1573 (1957). 

47 There is virtually no distinction between the order to show 
cause required by Section 316 of the Communications Act of 
1934, as amended, 47 U.S.C. § 316, to be issued in advance of a 
modification proceeding, and the order to show cause that Sec- 
tion 312(c) requires in advance of an order to cease and desist. 
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foreclosed itself from passing on all the circumstances 
significant to a determination of the public interest“® For 
this reason alone the cease and desist order cannot stand. 


B. Without finding upon the record necessity for 
waiving Buckeye's statutory right to file excep- 
tions to an initial decision, and in rushing Buck- 
eye through an expedited proceeding, the Com- 
mission denied appellant a full hearing. 


The expedited hearing procedure ordered by the Com- 
mission was apparently taken pursuant to Section 409 of 
the Communications Act49 This statute specifies that 
upon conclusion of a hearing an initial decision will be 
issued by the hearing examiner, and that exceptions to the 
initial decision shall be permitted, except (as provided in 
Section 409(a) ) where the hearing examiner is unavailable, 


"or where the Commission fds upon the record that 
due and timely execution of its functions impera- 
tively and unavoidably require that the record be 
certified to the Commission for initial or final deci- 
sion." (Emphasis supplied). 47 U.S.C. § 409(a). 


The "record" upon which a finding of necessity must be 


483n fact, the language of Chairman Hyde's concurring opinion 
in the Booth AmericanCo. case, 5 F.C.C. 2d at 519 makes it 
clear that in ordering both Booth American and Buckeye to 
cease and desist, the Commission has not reached a determina- 
tion of the public interest based upon consideration of the full 
factual record. 


49 section 409 of the Communications Act of 1934, as amended, 
47 U.S.C. § 409, which is a general provision relating to the 
conduct of all adjudicatory proceedings designated for hearing. 
A similar provision in Section 8(a) of the Administrative Proce- 
dure Act, 5 U.S.C. § 1007(a), is applicable only to rule making 
and licensing, neither of which is involved in this cease and de- 
sist case. Nevertheless, appellant invites attention to this 
Court's recent finding that the Commission fully complied with 
Section 8(a) by issuing a tentative decision in place of the exam- 
iner's report. American Trucking Associations , Inc. v. FCC, 
No. 19427, p. 24 (Sept. 15, 1966). 
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predicated is defined in Section 7(d) of the Administrative 
Procedure Act as the "transcript of testimony and exhib- 
its, together with all papers and requests filed in the pro- 
ceeding ...". This is to constitute "the exclusive record 
for decision." 5° 


In proceeding against Buckeye, however, the Commis- 
sion acted in flagrant violation of these requirements. The 
Order to Show Cause issued on March 25, 1966, the first 
entry inthe record of this case, directed that upon closing 
the record the hearing examiner shall immediately certify 
the record to the Commission for final decision (R. 3). 
Thus the Commission found necessity for an expedited 
proceeding against Buckeye based not "upon the record" 
as required by Section 409(a), but based uponits arbitrary 
prejudgment even before the record was begun, The Com- 
mission cannot satisfy the statutory mandate by basing its 
finding upon the conclusions it reached in the Second 
Report and Order, which is part of a completely different 
record from the instant proceeding. This patent violation 
of the specific statutory requirements clearly is unlawful 
and compels this Court to set aside the Commission's 
order. Channel 16 of Rhode Island, Inc. v. FCC, 97 U.S. 
App. D.C. 179, 229 F.2d 520 (1956). °? 


Where the Commission, however, has found upon the 
actual record of a proceeding imperative circumstances 
requiring omission of an initial decision and opportunity 
to file exceptions thereto, this Court has affirmed the 
Commission's subsequent order. See, @.g., RCA Commu- 
nications, Inc. v. FCC, 99 U.S. App. D.C. 163, 238 F.2d 


5°5 U.S.C. § 1006(d). 


514» the Channel 16 case the procedure adopted by the Com- 
mission did not provide for the hearing examiner's initial de- 
cision to which exceptions could be filed. The Commission at 
no place justified this because of the hearing examiner's un- 
availability or a finding upon the record of necessity for an ex- 
pedited proceeding, as required by both Section 409 of the Com- 
munications Act and Section 8 of the Administrative Procedure 
Act, 
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24 (1956), affirming MacKay Radio & Telegraph Co., 8 
Pike & Fischer 1174 (1955), cert. denied, 352 U.S. 1004 
(1957). There the finding of necessity was based on the 
extensive record developed through the course of eight 
years of Commission and court proceedings, which fur- 
nished the Commission with "a detailed analysis of all 
phases of the issues involved." 


The contrast between the extensive record relied upon 
in that case, and the complete absence of a record in the 
present case, makes one wonder how the Commission's 
decision below can term its use of Section 409(a)'s expe- 
dited procedure "manifestly proper" and in fact cite the 
RCA case. 53 Nor is there any support in the Commis- , 
sion's citation of American Colonial Broadcasting Corp.*4 
In that case an expedited hearing was ordered only after 
extensive formal conferences and a full evidentiary hear- 
ing had been held. Contrary to the Commission's mis- 
placed reliance on these two cases, they only emphasize 
further the supreme departure from statutory standards ~ 
and the Commission's own customary practices attempted 
herein. 


Had the Commission waited until after Buckeye's hear- 
ing was completed, and then based upon the pleadings and 
evidence developed thus far found necessity for immedi- 
ately certifying the record to the Commission for final 


82 Mackay Radio & Telegraph Co., 8 Pike & Fischer RR 1174, 
1176 (1955). In 1946 and 1947 Mackay filed applications to es- 
tablish radiotelephone circuits. A hearing was held, an initial 
decision was issued, exceptions were filed, followed by Com- 
mission grant of the applications. This Court reversed the 
grant, but on certiorari the Supreme Court reversed that deci- 
sion and remanded the case to the Commission. Upon remand 
the Commission held oral argument, conducted further hear- 
ings, and only then omitted a further initial decision and instead 
issued a final decision. 


533 F.C.C.2d 70. 
546 Pike & Fischer RR 2d 377 (1965). 
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decision, then statutory authority for an expedited pro- 
ceeding might have been present. Instead, the course it 
adopted here in advance of even the start of the record 
denied Buckeye its statutory right that an initial decision 
by the examiner be issued with opportunity for filing of 
exceptions prior to the Commission's final decision. 


In two other respects the Commission denied appellant 
the full hearing required by procedural due process. ** 
First, the extremely restrictive time schedule adopted by 
the Commission ** in a case involving so many novel and 
complex issues prevented Buckeye from adequately pre- 
paring and presenting its case. See Brahy v. Federal 
Radio Commission, 61 U.S. App. D.C. 204, 59 F.2d 879 
(1932). When an agency combines the functions of prose- 
cutor and judge, it must be especially careful to insure a 
full and fair hearing. Wong Yang Sung v. McGrath, 339 
U.S. 33 (1950). 


Nor can the Commission dismiss Buckeye's legitimate 
request for oral argument with such careless abandon as 
it did below in saying "no useful purpose" could be served 
in granting appellant's request.57 Contrary to the Com- 
mission's holding, this Court has fully recognized that oral 
argument is an essential element of due process and helps 
insure to interested parties the full and fair hearing pro- 
tected by the Fifth Amendment. Philadelphia Co. v. SEC, 
84 U.S. App. D.C. 73, 175 F.2d 808 (1948); L. B. Wilson, 
Inc. v. FCC, 83 U.S. App. D.C. 176, 170 F.2d 793 (1948). 


In light of the Commission's failure to insure Buckeye 
its constitutional and statutory right to a full hearing on 
all public interest questions, its right to file exceptions 
to an initial decision, and its right to oral argument and 


55 Morgan v. United States , 304 U.S. 1 (1937). 


56 Buckeye was given only the statutory minimum thirty days 
to prepare for hearing and a bare seven days for submitting 
written briefs. 


573 F.C.C. 2d 804, 
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reasonable time to prepare its case, the Commission's 
cease and desist order issued against appellant is invalid. 


CONCLUSION 


The Commission's order requiring appellant to cease 
and desist from carrying the signal of television station | 
WJIM-TV is invalid, since the hearing afforded appellant 
denied it due process of law and since the rules upon 
which this hearing was ordered were adopted in violation 
of constitutional and statutory standards governing rule 
making procedures. 


Therefore, this Court should reverse the Commission's 
Cease and Desist Order directed against appellant and 
remand this case to the Commission for further proceed- 
ings consistent with this Court's opinion. 


Respectfully submitted, 


Robert A. Marmet 
Peter L. Koff 


1822 Jefferson Place 
Washington, D.C. 20036 


Counsel for Appellant 
September 26, 1966 
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APPENDIX 


STATUTES AND COMMISSION RULES INVOLVED 
Administrative Procedure Act § 4,5 U.S.C. § 1003. 


RULE MAKING 


Sec. 4. Except to the extent that there is involved (1) 
any military, naval, or foreign affairs function of the 
United States or (2) any matter relating to agency man- 
agement or personnel or to public property, loans, grants, 
benefits, or contracts— 


(a) Notice.—General notice of proposed rule making 
shall be published in the Federal Register (unless all 
persons subject thereto are named and either personally 
served or otherwise have actual notice thereof in accord- 
ance with law) and shall include (1) a statement of the 
time, place, and nature of public rule making proceedings; 
(2) reference to the authority under which the rule is pro- 
posed; and (3) either the terms or substance of the pro- 
posed rule or a description of the subjects and issues 
involved. Except where notice or hearing is required by 
statute, this subsection shall not apply to interpretative 
rules, general statements of policy, rules of agency orga- 
nization, procedure, or practice, or in any situation in 
which the agency for good cause finds (and incorporates 
the finding and a brief statement of the reasons therefor 
in rules issued) that notice and public procedure thereon 
are impracticable, unnecessary, or contrary to the pub- 
lic interest. 


(b) Procedures.—After notice required by this section, 
the agency shall afford interested persons an opportunity 
to participate in the rule making through submission of 
written data, views, or arguments with or without oppor- 
tunity to present the same orally in any manner; and 
after consideration of all relevant matter presented, the 


App. 2 


agency shall incorporate in any rules adopted a concise 
general statement of their basis and purpose. Where 
rules are required by statute to be made on the record 
after opportunity for an agency hearing, the requirements 
of sections 7 and 8 shall apply in place of the provisions 
of this subsection. 


(c) Effective dates.—The required publication or serv- 
ice of any substantive rule (other than one granting or 
recognizing exemption or relieving restriction or inter- 
pretative rules and statements of policy) shall be made 
not less than thirty days prior tothe effective date thereof 
except as otherwise provided by the agency upon good 
cause found and published with the rule. 


* 

Sections 312(b), (c) and 409(a), (b) of the Communica- 
tions Act of 1934, as amended, 47 U.S.C. §§ 312(b), (c); 
409(a), (b). 

ADMINISTRATIVE SANCTIONS 


Sec. 312, eis 


(b) Where any person (1) has failed to operate sub- 
stantially as set forth in a license, (2) has violated or 
failed to observe any of the provisions of this Act, or 
section 1304, 1343, or 1464 of title 18 of the United States 
Code, or (3) has violated or failed to observe any rule or 
regulation of the Commission authorized by this Act or 
by a treaty ratified by the United States, the Commission 
may order such person to cease and desist from such 
action. 


(c) Before revoking a license or permit pursuant to 
subsection (a), or issuing a cease and desist order pursu- 
ant to subsection (b), the Commission shall serve upon the 
licensee, permittee, or person involved an order to show 
cause why an order of revocation or a cease and desist 
order should not be issued. Any such order to show 
cause shall containa statement of the matters with respect 
to which the Commission is inquiring and shall call upon 
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said licensee, permittee, or person to appear before the 
Commission at a time and place stated in the order, but 
in no event less than thirty days after the receipt of such 
order, and give evidence upon the matter specified therein; 
except that where safety of life or property is involved, 
the Commission may provide in the order for a shorter 
period. If after hearing, or a waiver thereof, the Com- 
mission determines thatanorder of revocation ora cease 
and desist order should issue, it shall issue such order, 
which shall include a statement of the findings of the Com- 
mission and the grounds and reasons therefor and specify 
the effective date of the order, and shall cause the same 
to be served on said licensee, permittee, or person. 


* * * 


General Provisions Relating to Proceedings— 
Witnesses and Depositions 


Sec. 409. (a) In every case of adjudication (as defined 


in the Administrative Procedure Act) which has been des-: © 
ignated by the Commission for hearing, the person or per- 
sons conducting the hearing shall prepare and file an ini- 
tial, tentative, or recommended decision, except where 
such person or persons becomes unavailable to the Com- 
mission or where the Commission finds upon the record 
that due and timely execution of its functions imperatively 
and unavoidably require that the record be certified to the 
Commission for initial or final decision. 


(b) In every case of adjudication (as defined in the 
Administrative Procedure Act) whichhas been designated 
by the Commission for hearing, any party to the proceed- 
ing shall be permitted to file exceptions and memoranda 
in support thereof to the initial, tentative, or recom- 
mended decision, which shall be passed upon by the Com- 
mission or by the authority within the Commission, if any 
to whom the function of passing upon the exceptions is 
delegated under section 5(d)(1): Provided, however, That 
such authority shall not be the same authority which made 
the decision to which the exception is taken. 


* * OK 
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Section 74.1101(i) and Section 74.1107 of the Rules of 
the Federal Communications Commission, 47 C.F.R. 
_§§ 74.1101(i), 74.1107. 


§ 74.1101 Definitions. 


Ok Ok 


(i) Distant signal, The term "distant signal" means 
the signal of a television broadcast station which is 
extended or received beyond the Grade B contour of that 
station. 


§ 74.1107 Requirement for showing in evidentiary 
hearing and Commission approvalintop 100 television 
markets; other procedures. 


(a) No CATV system operating within the predicted 
Grade A contour of a television broadcast station in the 
100 largest television markets shall extend the signal of 
a television broadcast station beyond the Grade B contour 
of that station, except upon a showing, approved by the 
Commission, that such extension would be consistent with 
the public interest, and specifically the establishment and 
healthy maintenance of television broadcast service inthe 
area. Commission approval of a request to extend a sig- 
nal in the foregoing circumstances will be granted where 
the Commission, after consideration of the request and all 
related materials ina full evidentiary hearing, determines 
that the requisite showing has been made. The market 
size shall be determined by the rating of the American 
Research Bureau, on the basis of the net weekly circula- 
tion for the most recent year. 


(b) A request under paragraph (a) shall be filed after 
the CATV system has obtained any necessary franchise 
for operation or has entered intoalease or other arrange- 
ment to use facilities and shall set forth the name of the 
community involved, the date on which a franchise was 
obtained, the signal or signals proposed to be extended 
beyond their Grade B contours, and the specific reasons 
why it is urged that such extension is consistent with the : 
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public interest. Public notice will be given of the filing of 
sucha request, and interested parties may file a response 
or statement within thirty (30) days after such public 
notice. A reply to such responses or statement may be 
filed within a twenty (20) day period thereafter. The 
Commission shall designate the request for an evidentiary 
hearing on issues to be specified, with the burden of proof 
and the burden of proceeding with the introduction of evi- 
dence upon the CATV system making the request, unless 
otherwise specified by the Commission as to particular 
issues. 


(c) No CATV system, located so as to fall outside the 
provisions of paragraph (a) of this section, shall extend 
the signal of a television broadcast station beyond the 
Grade B contour of that station, where the Commission, 
upon its own motion or pursuant to a petition filed under 
§ 74.1109, determines, after appropriate proceedings, that 
such extension would be inconsistent with the public inter- 
est, taking into account particularly the establishment and 
healthy maintenance of television broadcast service in 
the area. 


(d) The provisions of paragraphs (a) and (b) of this 
section shall not be applicable to any signals which were 
being supplied by a CATV system to its subscribers on 
February 15, 1966, and pursuant to a franchise (where 
necessary) issued on or before that date; provided, how- 
ever, that any new franchise or amendment of an existing 
franchise after February. 15, 1966 to operate or extend the 
operations of the CATV system in the same general area 
does come within the provisions of paragraphs (a) and (b) 
of this section; and provided further that no CATV system 
located in the 100 largest television markets, which was 
supplying to its subscribers on February 15, 1966 a sig- 
nal carried beyond its Grade B contour, shall extend its 
service to new geographical areas where the Commission 
upon petition filed under § 74.1109 by a television broad- 
cast station located in the area and after consideration of 


App. 6 


the response of the CATV system and appropriate pro- 
ceedings, determines that the public interest, taking into 
account the considerations set forth in the Second Report 
and Order in Docket Nos. 14895, 15233, and 15971, FCC 
66-220, pars. 113-149, would be served by appropriate 
conditions limiting the geographical extension of the sys- 
tem to new areas. Inthe event that an evidentiary hearing 
is held on such a petition, the Commission may also con- 
sider, upon the basis of the pleadings before it, whether 
temporary relief pending the outcome of the hearing is 
called for in the public interest, and, if so, the nature of 
‘such relief; no CATV system coming within the foregoing 
provision shall extend its service to new geographical 
areas inviolation of the terms of the specified temporary 
relief. ; 
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has statutory authority to exercise jurisdiction over the 
distribution of television signals received off-the-air by 
a community antenna television (CATV) system which is 
located wholly within one state. 
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FEDERAL COMMUNICATIONS COMMISSION 


SUPPLEMENTAL BRIEF FOR APPELLANT 


I. 
Preliminary Statement 


Oral argument in the instant appeal was held on Jan- 
uary 9, 1967 before a three-judge panel consisting of 
Chief Judge Bazelon, Senior Circuit Judge Prettyman, 
and Circuit Judge Danaher. During the course of oral 
argument, Chief Judge Bazelon directed that appellant 
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would have ten days to brief the question of the jurisdic- 
tion of the Federal Communications Commission to reg- 
ulate off-the-air CATV systems, or this issue will be 
considered waived for purposes of the instant appeal. 
Appellant, therefore, is filing herewith its Supplemental 
Brief directed solely to this one question. 


The issue which is being briefed herein may be stated 
as follows: Does the Federal Communications Commis - 
sion have statutory authority to exercise jurisdiction 
over the distribution of television signals received off - 
the-air by 2 community antenna television (CATV) sys- 
tem which is located wholly within one state? 


I. 


The Federal Communications Commission 
Lacks Statutory Jurisdiction To Regulate 
CATV Systems Located Wholly Within One 
State Which Receive All Their Signals Off- 
the-Air. 


The Federal Communications Commission, like other 
Federal administrative agencies, is a creature of Con- 
gress. ! It was established by the Communications Act 
of 1934, 66 Stat. 1064 et seq., 47 U.S.C. § 151 et seq., 
and it is solely under this Act of Congress, as amended, 
that the Commission has been given jurisdiction to reg- 
ulate specific aspects of the communications industry. 
Regents of Georgia v. Carroll, 338 U.S. 586, 593, 597-99 
(1950). 


Also like other Federal agencies, therefore, the Com- 
mission is a tribunal of limited jurisdiction. It is pow- 
erless to confer jurisdiction on itself, and its jurisdic- 
tion derives solely from the statute which grants and 
limits its powers. See, e.g., CAB v. Delta Air Lines, 
supra n. 1; Regents of Georgia v. Carroll, supra; Trans- 


ee eee 
1 See, e.g., CAB v. Delta Air Lines , 367 US. 316, 322 
(1961). 
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Pacific Freight Conference v. Federal Maritime Board, 
112 U.S. App. D.C. 290, 302 F.2d 875 (1962). Since "an 
administrative agency can exercise only those powers 
conferred on it by Congress,"'” the determinative ques- 
tion is not what the agency thinks it should do "but what 
Congress has said it cando."" CAB v. Delta Air Lines, 
supra. 


Therefore, the jurisdiction of the Federal Communi- 
cations Commission to regulate off-the-air CATV sys- 
tems must be found within the act which grants and lim- 
its its powers, the Communications Act of 1934, as 
amended. If it is not found there, it clearly follows that 
the Congress has yet to delegate that responsibility to 
the Commission, for the Commission's jurisdiction ina 
questionable area can not be presumed. See Regents of 
Georgia v. Carroll, supra; Trans-Pacific Freight Con- 
ference, supra n. 2. 


A. Since CATV Systems Are Neither Common 
Carriers Nor Subject to the Commission's 
Licensing Function, Statutory Authority To 
Support Their Regulation Is Not Found in 
the Communications Act. 


In creating the Federal Communications Commission, 
and in conferring upon it jurisdiction over certain as- 
pects of interstate and foreign commerce in communi- 
cations, the Congress took two distinct approaches. 
First, in Title I of the Act, it gave the Commission au- 
thority over "common carriers" engaged in interstate 
and foreign communications by wire or radio, such as 
telephone and telegraph companies, and provided for a 
traditional "public utility" type of regulation. Secondly, 


: Trans-Pacific Freight Conference, supra, 112 U.S. App. 
D.C. at 295. 


3 The common carriers subject to Commission regulation, as 
set forth in Title Il, are required to obtain certificates of pub- 
lic convenience and necessity (Section 214), must file their 
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it gave the Commission jurisdiction over the field of 
"radio broadcasting” and provided that licensing of radio 
transmitters, in accordance with the public convenience, 
interest and necessity, would be the method of regula- 
tion. Regents of Georgia v. Carroll, supra. 


The Commission has consistently held that CATV sys- 
tems are not "common carriers" within the meaning of 
Title II, an interpretation of the Communications Act 
which this Court has approved. * Instead, the Commis- 
sion has chosen to base its asserted jurisdiction over 
CATV systems upon the statutory scheme embodied in 
Title Ill of the Act, since CATV systems allegedly have 
a close relationship to and potentially adverse effect on 
television broadcast stations which fall within the Com- 
mission's licensing powers under Title IIL. 


It must be emphasized, however, that the Commis- 
sion's authority to regulate pursuant to the powers it 
has been given under Title II is not unbounded. The 
Commission's licensing function in Title Ii not only 
serves as the precise regulatory scheme chosen by Con- 
gress for management of the radio spectrum, but, in 
addition, the licensing function defines the very extent 
to which the Commission's authority under Title III is 
to be applied. Regents of Georgia v. Carroll, supra. 


The Commission, in attempting to show that it does 
in fact have statutory jurisdiction to regulate off-the-air 
CATV systems, concedes that the licensing provisions 
of Title I are inapplicable to CATV systems. Second 
Report and Order, Qocket Nos. 14895, 15233, 15971, 2 
F.C.C. 2d 725, 730 (1966). Apparently overlooking the 
Supreme Court's teaching in the Regents of Georgia 
case, however, the Commission goes on to justify its 


—_ 
rates and charges with the Commission (Section 203), and in 
other ways are subject to regulation in the traditional sense of 
a public utility. 


4 philadelphia Television Broadcasting Co. v. FCC., 123 US. 
App. D.C. 298, 359 F.2d 282 (1966). 
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assertion of jurisdiction because of the allegedly broad 
statements of purpose, application, and definition con- 
tained in Title I of the Act (Sections 1,2, and 3); because 
of the Commission's general rule making authority (Sec- 
tions 4(i) and 304(f) and (r); and because CATV systems 
have a “uniquely close relationship to the regulatory 
scheme embodied in [S]ections 303(b) and 307(b)" of the 
Act. Second Report and Order, supra, 2 F.C.C, 2d at 
128-32; Notice of Inquiry and Notice of Proposed Rule 
Making, Docket No. 15971, 1 F.C.C. 2d 453, 478-82 
(Appendix B - "Commission's Memorandum on Its Jur- 
isdiction and Authority"). 


It is clear, however, that the Commission's general 
rule making powers in and of themselves do not confer 
jurisdiction on the Commission to regulate off-the-air 
CATV systems. These provisions must be interpreted 
with, and have meaning only as directly related to, the 
Commission's delegated authority to license radio sta- 
tions. Regents of Georgia v. Carroll, supra, Nor can 
the Commission validly rely on statements of purpose, 
definition, or application contained in sections of Title I 
of the Act, since these sections, bytheir very own terms, 
must be interpreted consistently with the rest of the Act. 
It is in other places in the Act, Titles II and II in partic- 
ular, that the specific grants and limitations on the Com- 
mission's powers are found. 


The Commission's assertion of jurisdiction is per- 
haps based most heavily upon the proposition that regu- 
lation of off-the-air CATV systems is necessary in 
order to prevent frustration of the licensing policies of 
the Commission adopted pursuant to Section 307(b) of 
the Act. Not only does the Commission fail to justify 
this proposition with detailed factual documentation, 7 


5 rhe rules contained in the Second Report and Order were 
intended to freeze the status quo so that specific factual deter- 
minations could thereupon be made before CATV systems be- 
come well established. See, e.g., Second Report and Order, 
11 147-148. 
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but Section 307(b) itself is specifically limited to the 
licensing and regulation of broadcasting stations. It 
does not confer any authority on the Commission except 
as directly related to the issuance of broadcasting 
licenses. 


Buckeye Cablevision, Inc. and other off-the-air CATV 
systems have no need for a Commission license, since 
they neither use nor rely on radio frequencies to supply 
their service to individual customers. These CATV sys- 
tems pick their signals up directly off the air without 
use of microwave relay stations, and the signals are 
transmitted to individual homes via cable or wire con- 
nections. Clearly, therefore, they cannot be subject to 
licensing under Title II, nor can they indirectly be sub- 
jected to Commission regulation simply because they 
have an allegedly unique relationship to television sta- 
tions which are licensed by the Commission. In fact, 
CATV systems have no more of a unique relationship to 
television stations than do individual home viewers. 


In conclusion, the Commission has attempted to assert 
jurisdiction over off-the-air CATV systems which neither 
are "common carriers" nor entities subject to the Com- 
mission's licensing powers, and which are not served by 
microwave stations subject to the Commission's licens- 
ing power. Such assertion of jurisdiction is a wholly un- 
authorized exercise of Commission power under the 
terms of the statute which has created the Commission 
and which grants and limits the scope of the Commis- 
sion's authority. 


B. The Commission Has No Statutory Authority 
To Control the Reception of Radio Signals. 


Until the adoption of the rules and regulations at issue 
here, the Commission has never attempted to claim that 
it is empowered under the Communications Act to con- 
trol the veception of radio signals and their dissemina- 
tion by wire, where no facilities subject to Commission 
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licensing are to be used at any point in the process of 
reception and distribution. To the contrary, the Com- 
mission heretofore has recognized that its powers under 
the Communications Act stem entirely from its delegated 
authority to maintain an orderly use of the radio spec- 
trum, and it is toward that end that the Commission may 
allocate the scarce radio channels and require potential 
users to meet certain rules and regulations. 


Now, however, for the first time the Commission has 
claimed that it has authority, under the Communications 
Act, to prohibit intrastate CATV systems not from 
transmitting radio energy contrary to certain rules or 
standards, but from receiving signals it can pick up off 
the air and from transmitting these signals via wire to 
the homes of individual viewers. The Commission, in 
effect, has told the viewers what television signals they 
may receive, rather than telling potential users of the 
scarce radio spectrum what channels, if any, they may 
broadcast on and under what conditions such radiations 
of energy will be permissible. Clearly, however, the 
Communications Act was not written so broadly as the 
Commission would seek to maintain. 


C. The Commission Has No Statutory Authority 
To Regulate CATV Systems Not Engaged in 
an Interstate Communication Service. 


In addition, the operations of Buckeye and other sim- 
ilar CATV systems which operate wholly within the con- 
fines of one state, and whose physical facilities are lo- 
cated in only one state, are not subjecttothe jurisdiction 
of the Commission. In order for the Commissionto have 
jurisdiction over CATV systems, Section 2(a) of the Act 


i In fact, a search of judicial authority has failed to turn up 
any decisions sanctioning an interpretation of the Communica- 
tions Act so broad as to give the Commission power to control 
the reception of radio or television signals, as distinct from 
their transmission. 
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makes clear that the CATV system would have to be en- 
gaged in "interstate communication by wire." 


Buckeye is not engaged in such an interstate com- 
munications service. Its physical plant is located wholly’ 
within the State of Ohio. Its customers all reside in 
Ohio. The service it renders, distributing to individual 
homes the television signals available off-the-air in 
Toledo, Ohio, takes place entirely within the confines 
of one state. 


It is wholly irrelevant that Buckeye may serve as a 
"connecting link" in the chain of communication of tele- 
vision signals which originate outside the State of Ohio. 
That is not the point. The relevant inquiry is whether 
the actual service of a CATV system such as Buckeye — 
distribution of television signals — takes place entirely 
within one state. If so, then the CATV system is not en- 
gaged in an interstate communications service. 


CONCLUSION 


For the above reasons, in addition to those set forth 
in appellant's opening brief, the rules adopted in the 
Second Report and Order are invalid, and the order be- 
low should therefore be set aside. 


Respectfully submitted, 


Robert A. Marmet 
Peter L. Koff 
1822 Jefferson Place 
Washington, D. C. 20036 
Counsel for Appellant 
January 19, 1967 


" The Commission's decision in Capital City Telephone Co., 
3 F.C.C. 189 (1936), does not give it authority to hold other- 
wise, since in that case the "connecting link" was a "common 
carrier" subject to Commission regulation under Title II of 
the Act. 
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Preliminary Statement 


Buckeye Cablevision, Inc. herewith files this Reply 
Brief in response to the Brief for Appellee (Federal 
Communications Commission) and in response to the 
supporting briefs of Intervenors D. H. Overmyer Tele- 
casting Co., Storer Broadcasting Co., and Association 
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of Maximum Service Telecasters, Inc. (hereinafter cited 
AMST). ? 


This Court's attention must first be directed to a pre- 
liminary matter of great importance. The Commission's 
Counterstatement of the Case may be misleading con- 
cerning the relevant facts of this appeal, in a statement 
it makes on page 10 of Appellee's Brief. Buckeye Cab- 
levision is not now carrying the signal of WJIM-TV, 
Lansing, Michigan, nor has Buckeye at any time carried 
this signal after the Commission's Order to Buckeye to 
cease and desist from its carriage. Ever since that 
Order was issued Buckeye has been, and is now, in full 
compliance with the Order and with all Commission 
Rules and Regulations, even those whose validity Buck- 
eye has contested and is now challenging on appeal. 


A second and also highly important preliminary mat- 
ter, to which this Court's attention is directed, is the 
rather novel and misdirected attempt by appellee (Br. ii) 
and Intervenor Storer (Br. 5-6) to claim Buckeye has 
conceded, for purposes of this appeal, the Commission's 
jurisdiction to regulate all CATV systems. This simply 
is not the case. 


The Preliminary Statement in Buckeye's opening 
Brief (Br. i-ii) clearly pointed out that appellant was 
reserving the right to challenge the Commission's juris- 
diction over off-the-air CATV systems, upon the out- 
come of appeals directly attacking this jurisdiction which 


lhe brief of Intervenor D. H. Overmyer Telecasting, Inc. is 
not responsive to the many specific arguments raised in appel- 
lant's Brief. Overmyer presents little more than a short enu- 
meration of its own argument that "The adoption of the CATV 
rules represents a wholly proper exercise of the Commission's 
broad regulatory authority." For this reason, Buckeye's re- 
sponses are not directed at any specific assertions of Over- 
myer. In alluding to arguments of the other two intervenors 
and to those of appellee, appellant's Reply Brief refers to them 
collectively as "opposing parties," and their respective briefs 
as "opposing briefs.” 
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were transferred by this Court to the Eighth Circuit 
Court of Appeals.2 Buckeye, it should be remembered, 
had moved this Court to hold the instant appeal in abey- 
ance pending outcome of Eighth Circuit litigation, where 
the basic decision on the issue of jurisdiction is to be 
made. In opposing Buckeye's request, the Commission 
pointed out the instant appeal presented issues not pres- 
ent in the Eighth Circuit litigation, such as procedural 
error and arbitrary action in connection with the issu- 
ance of the cease and desist order. Buckeye's motion to 
hold this appeal in abeyance was therefore denied by 
this Court. 


In declining to brief the question of jurisdiction, while 
reserving the right to do so at a later date, Buckeye may 
not now be held to have waived this right and to have 
conceded the jurisdiction issue for purposes of this ap- 
peal. Neither the Commission nor Storer has shown 
otherwise. In support of its claim, however, appellee 
cites Rule 17(g) of the Rules of this Court. That Rule, 
however, says nothing about waiver. It merely states 
that points not presented to the Court "will be disre- 
garded" for decisional purposes, except for" plain error" 
noticed by the Court at its own option. Nor is Storer's 
argument any more convincing. It is merely a shot-gun 
citation of a number of completely unrelated cases that, 
by Storer's own admission, have little similarity to the 
instance situation. 


It is submitted that appellant's desire to insure the 
orderly resolution of the enormously complex question 
of Commission jurisdiction over all CATV systems 
should in no sense preclude it, if necessary, from rais- 
ing this issue after completion of the Eighth Circuit lit- 


igation. 


2 These appeals from the Commission's Second Report and 
Order were transferred to the Eighth Circuit where appeals 
from the First Report and Order were already pending. 
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I. 


The New CATV Rules Unreasonably Restrain 
Appellant's Rights To Disseminate Knowledge 
Free From Governmental Interference. 


Appellant's opening Brief pointed out that the Com- 
mission's new CATV rules violate Buckeye's First 
Amendment rights for two distinct reasons: the Com- 
mission has failed to justify that the new rules are nec- 
essary in the public interest; and even if so, the rules 
go far beyond their alleged objective and instead impose 
an unnecessary system of prior restraints on the free 
dissemination of knowledge. (Br. 12-16). In response, 
opposing briefs argue that the new rules are merely 
reasonable regulations, that the regulations are reason- 
ably related to valid public interest objectives, and that 
for these reasons the rules do not infringe upon any con- 
stitutionally protected rights of free speech? 


These arguments miss the point entirely. What ap- 
pellant objects to is the wholesale fashion in which it is 
precluded from carrying all television signals it can re- 
ceive off-the-air, while citizens in Toledo are free to 
erect antennas of their own to bring in the very same 
signals Buckeye cannot carry. This obvious discrim- 
ination is not condoned under the First Amendment nor 
under even the broadest of readings of the NBC case, 
supra n. 3. Appellee continually stresses the possibil- 
ity that this restraint on Buckeye will one day be relaxed 
after a hearing on the local situation in Toledo. But 
such conjecture fails to compensate either Buckeye or 
the citizens of Toledo for the already substantial loss of 


3in support thereof, opposing parties heavily rely on an in- 
terpretation of National Broadcasting Co. v. United States, 319 
U.S. 190 (1943), to the effect that any regulation related in some 
way, however remote, to the use of the radio spectrum is a 
valid exercise of Commission authority, even if it impedes the 
free distribution of knowledge and information. This case has 
never stood for such a broad proposition. 
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television service they have been forcedto accept by the 
Commission's cease and desist order to Buckeye. 


Il. 


The Commission Cannot Justify the Arbitrary 
and Sudden Rush Toward Rule Making Which 
Marked Its Adoption of the New CATV Rules, 
After Being Reluctant for So Long To Come 
to Grips With the CATV Industry, and Then 
at Long Last Decidinga Problem Was at Hand. 


The rule making proceeding under attack in this ap- 
peal is a patent example of bad agency regulation, and 
nothing advanced in the briefs of appellee or interven- 
ors shows this to be otherwise. In fact, in reading the 
various explanations opposing parties have offered, the 
magnitude of the Commission's errors becomes even 
clearer. One theme dominates these explanations: 
Marked by inaction and confusion, the Commission stood 
idly by while the CATV industry greatly expanded in the 
late 1950's and early 1960's; suddenly, much too late, 
the Commission at last realized that it was faced with a 
still mushrooming CATV industry that might interfere 
with its scheme of VHF and UHF television allocations; 
and consequently, the Commission decided immediate 
and drastic steps were necessary to preserve the status 
quo. 


A. The Very Most That Can Be Said for the 
Notice of Inquiry Is That It Was Highly 
Confusing as to the Commission's Intended 
Course of Action. 


Appellee and supporting intervenors have outlined 
the course of the Commission's adoption of the Second 
Report and Order, in an attempt to persuade this Court 
that all statutory and constitutional guarantees of pro- 
cedural fairness were fully complied with. Their ex- 
planations simply are not persuasive. 
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In the first place, it is openly conceded by the Com- 
mission (Br. 25-26), by AMST (Br. 16 n. 14), and by 
Storer (Br. 12) what is well documented in appellant's 
Brief (Br. 18-20): that the Commission, in issuing its 
Notice of Inquiry, admitted that it had insufficient knowl- 
edge upon which to base specific rule proposals, let 
alone final rules affecting millions of dollars of invest- 
ments; that it was toward this fact-gathering end that 
the present inquiry would be directed; and that in all 
likelihood a further notice of rule making will be issued 
to provide opportunity for comment on specific rule 
proposals. These promises were never fulfilled. 


The argument is made in opposing briefs, however, 
that along with the above reservations as to the limited 
nature of the present inquiry, the Commission warned 
that if it found necessary in the public interest to adopt 
final rules without further action, it would take appro- 
priate action. Indeed, the Commission did so state in 
issuing its Notice of Inquiry. But this only strengthens 
appellant's contention that the Notice of Inquiry was 
highly confusing and contradictory, and that the public 
was not apprised in sufficiently clear terms what course 
of action the Commission would take. Certainly inter- 
ested parties were not given "adequate notice" as used 
in Section 4(a) of the APA and upon which these parties 
could safely base their actions. 


Intervenor Storer (Br. 13), however, attempts to 
characterize agency rule making as a poker game, say- 
ing Buckeye "gambled and lost" in not filing comments 
in the CATV proceeding and in not believing that sudden 
regulation of all CATV systems was imminent. But is 
not the procedural fairness guaranteed by the APA di- 
rected against just this sort of "poker game" atmos- 
phere, substituting instead full and fair notice upon 
which interested parties can rely in good faith? Most 
assuredly that is the purpose of the Administrative 
Procedure Act and the due process guarantees it stands 
to protect. 
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Nor did the Notice of Inquiry specify in sufficient de- 
tail the substantive nature of the rules the Commission 
would adopt. Since the Commission readily admitted it 
had insufficient facts upon which to base vule proposals, 
one can't help wondering how it was able to sift the myr- 
iad of conflicting comments filed in response to the 
Second Report and Order in time to come out so swiftly 
with final rules.5 Appellant has already conceded that 
Section 4(a), literally applied, does not require the ex- 
act terms of proposed rules to be issued in advance of 
their adoption. But in light of the tremendous impact 
that the new CATV rules were to have upon the millions 
of dollars of investments undertaken without knowledge 
that federal regulation was imminent, it was reasonable 
to think that specific rule proposals would be issued 
upon which specific comments and suggestions could be 
directed. 


B. "Administrative Discretion" Is No Answer 
to the Lack of Hearing or Oral Argument 
Preceding Adoption of the CATV Rules; 
Nor Can This Defect Be Curedby a Section 
74.1107 Hearing. 

Appellant has urged (Br. 22-25) that the Commis- 
sion's failure to provide a full evidentiary hearing or 
oral argument prior to adoption of the new CATV Rules 
deprived interested parties such as Buckeye of the full 
hearing envisioned by Section 4(b) of the Administrative 
Procedure Act. In response, the Commission (Br. 32), 
Storer (Br. 14), and AMST (Br. 18-19) all attempt to 
cover up this arbitrary short-coming under the vague 
concept of "administrative discretion." 


4 Second Report and Order, $ 64. 


5 The fact that AMST filed written comments in response to 
the Notice of Inquiry fails to cure the notice defects pointed 
out by appellant. 
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Clearly, however, administrative agencies can abuse 
the discretion with which they are trusted, in which case 
this Court stands ready to protect the public from ad- 
ministrative oversight. See, e.g., American Airlines, 
Inc. v, CAB, __U.S. App. D.C. __, 359 F.2d 624, cert. 
denied, 385 U.S. __, 87 S.Ct. 73 (1966). Just such an 
abuse marks the Commission's adoption of the Second 
Report and Order. When, as here, So many diverse and 
antagonistic written comments are received in response 
to a notice of proposed rule making, the benefits of an 
evidentiary hearing or oral argument as an aid to clar- 
ifying and synthesizing the written inconsistencies seem 
too obvious to belabor. It is precisely for this reason 
that adoption of new CATV rules in such a hotly con- 
tested atmosphere should have been preceded by oral 
argument or evidentiary hearing. Anything less sacri- 
fices the due process protections of the Fifth Amend- 
ment and Section 4(a) of the APA. American Airlines v. 
CAB, supra, § 


Nor can the ponderous hearing procedure set forthin 
Section 74.1107 of the Commission's Rules cure this 
basic defect in the Commission's earlier proceedings. 
Individual adjudicatory proceedings after misguided 
adoption of new regulations is no substitute for the full 
hearing that should have preceded their adoption and 
that would have guided the administrative agency ina 
more rational direction. Here the Commission lacked 
this necessary guidance. Furthermore, the so-called 
Section 74.1107 hearing requirement is so "extremely 
arbitrary and excessively burdensome on a CATV ap- 
plicant" that a serious question arises as to how fair 


5 it is interesting to note that neither the Commission nor 
Storer attempt to distinguish this case, whose teaching is re- 
lied on heavily by appellant. AMST's attempted distinction 
(Br. 19-20) is ineffective and begs the question by saying oral 
testimony was unnecessary since written evidence was already 
voluminous. 
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even that hearing would be.? Booth American Co. v. 
FCC, 4 F.C.C. 509, 520 (1966) (dissenting statement of 
Commissioner Bartley). 


C. The Retroactive "Grandfather" Provision of 
Section 74.1107 Is Unlawful, and This Rule 
Has Been Implemented Contary to the Pro- 


visions of Section 4(c) of the APA. 


In response to Buckeye's contentions that Section 
74.1107 is in practical operation an unlawful retroactive 
rule made effective sooner than Section 4(c) of the APA 
permits (Br. 25-32), appellee and intervenors advance 
some novel suggestions. They allege that Section 
74.1107 is not retroactive at all, and what appellant 
really objects to is both the cut-off date and the immed- 
iate implementation of this rule, allegedly necessitated 
by the extraordinary construction efforts that otherwise 
would have made effective regulation impossible. 


Clearly, however, much more than a mere "'grand- 
father" provision, reasonable and necessary under the 
circumstances, is incorporated into Section 74.1107. 
Under this rule, a CATV system's legal right to carry 
all signals available off-the-air is determined not as of 
the date the rule was first published or even first re- 
leased, butas of some arbitrary cut-off date well before 
the text of the rule was even first written, and a full 
sixty-two days ahead of when this rule normally could 
be made effective. Its retroactive nature is obvious. 
This is clear even using the definition of retroactivity 
relied on by opposing parties, since Section 74.1107 un- 
mistakenly attaches severe legal consequences (cease 
and desist proceedings) to activities engaged in (first 


7 To date the Commission has failed to even approach a start 
toward resolving the tremendous backlog of requests for hear- 
ing, which will necessitate the Commission taking a less than 
ideal approach of "wholesale settlement" of numbers of cases 
atatime. See Broadcasting, Oct. 31, 1966, p. 52. 
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carriage of signals of less than Grade B strength) prior 
to adoption of the new CATV rules (on March 17, 1966)° 


What makes Section 74.1107 an unlawful retroactive 
rule is the arbitrary and discriminatory nature of the 
alleged cut-off date. After years of planning and sub- 
stantial financial expenditures and commitments, many 
CATV systems (such as Buckeye) which had long ago 
counted on carrying all signals available off-the-air 
were suddenly left out in the cold, unless, by some 
stroke of luck, they had been able to begin service by 
the meaningless February 15, 1966 deadline. Buckeye 
was not so fortunate. It began service March 16, 1966, 
after incurring numerous unforeseen delays. Then the 
very next day its conduct apparently became unlawful 
and the subject of a cease and desist order. The dis- 
criminatory effect of this rule leaves little to one's 
imagination, even from considering just this one ex- 
ample. 


Furthermore, the alleged showing of "good cause" 
for waiving the thirty day publication requirements of 
Section 4(c) of the APA is hinged entirely on the Com- 
mission's grandiose assumptions as to the wisdom of 
its grandfathering provision. It is apparent, however, 
that this showing also fails to consider the massive 
disruption to existing CATV systems and contractual 
relationships caused by the Commission's arbitrary 
scheme of implementing the grandfathering provisions 
of Section 74.1107. 


The Commission has contended that unless it acted 
in such drastic fashion, it would have completely lost 
hold of the status quo and have been unable to preserve 
the public interest as against the mushrooming CATV 


8 whe mere fact that between February 15, 1966 and March 16, 
1966 the Commission could not enforce its new CATV rules in 
no way determines the question of retroactivity. That line of 
reasoning is wholly irrelevant. 
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industry. What the Commission really is saying, how- 
ever, is that it needs an excuse for its previous inac- 
tion, indecision, and inability to come to grips, one way 
or another, with the problems presented by CATV sys- 
tems, which certainly were no sudden phenomenon ex- 
cept, possibly, in the eyes of the Commission. 


IV. 


The Cease and Desist Order Is Invalid: 
Buckeye Was Not Accorded a Full Hear- 
ing, and the Commission in Ordering an 
Expedited Hearing Violated Section 409(a) 
of the Communications Act. 


Buckeye's harshly abbreviated show cause proceed- 
ing was so violative of the fundamental guarantees of 
procedural fairness that detailed reiteration of this 
point is not necessary. The basic facts remain: on 
March 16, 1966 Buckeye commenced operations? in full 
compliance with all existing laws and regulations; this 
same conduct, the very next day, suddenly became ille- 
gal; and within a mere week's time appellant was sum- 
marily ordered to prepare for an expedited show cause 
proceeding so restricted in its scope that any explora- 
tion of the public interest was missing completely. 


Appellee and intervenors, however, urge that the re- 
stricted scope of the hearing was a reasonable judgment 
of the Commission which it found to be necessary in the 
public interest. It is their contention that neither case 
law nor statutory requirements show this to be other- 
wise. They are wrong. 


While one may quibble with the precise factual bases 


° The statement of Intervenor Storer (Br. 11 n. 10) that Buck- 
eye began operations on this date only on a test basis is com- 
pletely unsupported by the full record and by both appellant's 
Statement of the Case and appellee's Counterstatement of the 
Case. 
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of the two cases urged in support of Buckeye's position}° 
the teaching of these cases and the relevant statute’ is 
clear: only after the Commission has explored all facets 
of the public interest does Section 312(c) permit the is- 
suance of a cease and desist order. This basic require- 
ment of due process was never followed. Rather, Buck- 
eye's repeated attempts to insure a full and fair hearing 
fell upon deaf ears. The Commission obviously was 
more concerned with enforcing its new rules than with 
insuring that the party it proceeded against was given 
the fairness of treatment due process demands. 


In addition, Buckeye has never asserted that the Com- 
mission is not authorized under Section 409(a) of the 
Communications Act to order an expedited hearing pro- 
cedure when the public interest requires and when the 
statutory requirements of Section 409(a) are followed. 
But when, as here, the Commission has proceeded in 
flagrant violation of these standards, its cease and de- 
sist order cannot stand. Channel 16 of Rhode Island, Inc. 
v. FCC, 97 U.S. App. D.C. 179, 229 F.2d 520 (1956). 


What appellant objects to is that the Commission, 
when it ordered an expedited hearing procedure, did not 
have any record of the instant proceeding upon which to 
base its finding of necessity, as required by Section 
409(a). Clearly, the exclusive record upon which this 
finding is to be made is the record of the current pro- 
ceeding, as required by Section 7(d) of the Administra - 
tive Procedure Act, and not some other Commission 
proceedings to which respondent has not been a party. 


Appellee attempts to ignore this requirement by say- 
ing the Commission's findings were indeed based upon 


“10 Booth American Co. v. FCC, D.C. Cir. No. 20,367 (1966); 
C.J. Community Services v. FCC, 100 U.S. App. D.C. 379, 246 
F.2d 660 (1956). 


11 section 312(c) of the Communications Act of 1934, as 
amended, 47 U.S.C. § 312(c). 
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"information in its possession" and that in its order to 
Buckeye to cease and desist its findings were in fact 
"recited on the record." (Br. 46, 49). But this misses 
the point entirely. Nor is Intervenor Storer's argument 
any less irrelevant (Br. 19-20), for the plain meaning of 
Section 409(a) does not allow for an expedited decision 
whenever any record before the Commission shows this 
to be imperative. Neither appellee nor Storer have cited 
any case where such a novel procedure, violative of the 
clear requirements of Section 409(a), has been attempted 
and sustained. It cannot be in this case. 


CONCLUSION 


For the foregoing reasons and for the reasons stated 
in appellant's opening Brief, the Commission's Order to 
Buckeye to cease and desist from carrying the signal of 
television station WJIM-TV is invalid and should be re- 
versed, and this case should be remanded to the Com- 
mission for further proceedings consistent with this 
Court's opinion. 


Respectfully submitted, 


Robert A. Marmet 
Peter L. Koff 


Counsel for Appellant 


November 25, 1966 
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BRIEF FOR APPELLEE 
—————————— 
COUNTERSTATEMENT OF THE CASE 
This is an appeal filed pursuant to Section 402 (b) of 

the Communications Act of 1934, as amended, 47 U.S.C. Section 
402(b), and Section 10 of the Administrative Procedure Act, 
5 U.S.C. Section 1009. It seeks review of a decision of the 
Commission released May 27, 1966, 3 F.C.C. 2d 798, which found 


that appellant's importation into Toledo, Ohio, by its community 


ee 
antenna television (CATV) system of the signal of television 
station WJIM, Lansing, Michigan, was in violation of Section 
74.1107 of the Commission's Rules, 2 F.C.C. 2d at 804-805. 
Appellant was ordered to cease and desist from such violation. 
We believe that a counterstatement of facts is necessary 
to provide the Court with a more complete and accurate statement 


of this case than has been supplied by appellant. We shall first 


set forth the considerations which led to the adoption of Section 


74.1107, and then turn to the cease and desist proceeding which 


gave rise to this appeal. 


I. The Rulemaking Proceeding. 


Originally, community antenna television systems (commonly 
1/ 
called CATV systems) came into being to bring television to 


areas not reached by any television station and to afford multiple 
services to areas not already having them. Distance from 
originating stations, intervening obstacles such as mountains or 


other high elevations, poor ground conductivity, or seasonal 


1/7 The Commission's rules define a community antenna television 


system as “any facility which, in whole or in part, receives 
directly or indirectly over the air and amplifies or otherwise 
modifies the signals transmitting programs broadcast by one or 
more television stations and distributes such signals by wire or 
cable to subscribing members of the public who pay for such 
service, but such term shall not include (1) any such facility 
which serves fewer ‘than 50 subscribers, or (2) any such facility 
which serves only the residents of one or more apartment dwellings 
under common ownership, control, or management, and commercial 
establishments located on the premises of such an apartment house." 
Section 74.1101(a), 2 F.C.C. 2d at 801. 


Seis 
and other changes in atmospheric conditions can impair or make 
impossible good television reception by ordinary means. Where such 
conditions prevail, master antennas have been erected at suitable 
locations, usually on a mountain or other high elevation were 
the reception of the signals of the desired stations is strong. 
The signals are then brought to the community by cable or radio 


hops and distributed by cable to the homes of individual customers 


within the community. At the home, the incoming cable is attached 


directly to the receiving connection of a regular television set. 
While the early CATV systems customarily offered programs 

on three channels, the newer systems generally have a twelve 

channel capacity, and a twenty channel capacity is being projected 

for systems in the near future. The latest estimates place the 

number of systems in existence at over 1,600. The distances over 

which signals are taken has also greatly increased, to as much as 

600 miles. (See Second Report and Order of the Commission, adopting 

the current CATV regulations, pars. 116, 117, 2 F.C.C. 2d at 771-772.) 
Along with this general growth of CATVs, there has been 

a gradual change in the focus of attention of community antenna 

operators. While franchises were initially obtained 

“37 This Court is familiar with some of the regulatory problems 

ereated by the development of such systems. Philadelphia ‘Television 


Broadcasting Co. v. Federal Communications Commission, __ U.S. App. 
D.C. __, 359 F.2d 282 (1966); Idaho Microwave, Inc. v. Federal 


en ee Ee 
Communications Commission, 122 U.S. App. D.C. 253, 352 F.2d 729 
(1965); Citizens TV Protest Committee v. Federal Communications 
Commission, l2l U.S. App. D.C. 50, 348 F.2d 56 (1965); Carter Mountain 
Transmission Corp. v. Federal Communications Commission, 116 U.S. 


App. D.C. 93, 321 F.2d 359, cert. denied 375 U.S. 951 (1963). 


me es 
only in the underserved communities of small or modest size, 
CATV franchises are now being sought or obtained in the largest 
cities (Second Report and Order, Par. 117, 2 F.C.C. 2d at 771-772). 
Because of this growth, the Commission has been concerned whether 
CATV service, which is available only to those persons who are 
willing and able to pay and who are within reach of the cable 
facilities, might not adversely affect the maintenance and develop- 
ment of the basic "free” system of television broadcasting, parti- 
cularly the development of UHF stations, through the loss of audience 
and advertising which a CATV can cause. 

On April 23, 1965, the Commission released a Notice of 
Inquiry and Notice of Proposed Rule Making in Docket No. 15971, 


1 F.C.C. 2d 453, proposing to assert jurisdiction over all CATV 


systems, whether or not they use microwave radio to distribute the 


signals they pick up. Parties who urged the adoption of rules to 
govern CATV operation pointed to the explosive growth of CATV 
operations and contended that unregulated CATV growth, by frag- 
menting the available audience, would endanger both local television 
service and the development of a nation-wide "free"™ television 


service utilizing the UHF channels to provide multiple services 
3/ 
in the major markets. 


cy, By Public Law No. 529, approved July 10, 1962, 76 Stat. 150, 

47 U.S.C. Section 303(s), Congress, in the so-called all-channel 

receiver legislation, authorized the Commission to require all 

television receivers shipped in interstate commerce, or imported 

into the United States, to be capable of receiving UHF as well 
(cont *d) 


er GE ce 
The Commission divided the proceeding into two parts. 
In Part I, the Commission announced its tentative conclusion 


that it has jurisdiction over all CATV systems, and it proposed 


to extend the substantive provisions of rules it had already 
yu / 
adopted for microwave-served CATVs to all CATV systems (1 F.C.C. 


2a at 463-467) . 

In Part II (1 F.C.C. 2d at 467-477), the Commission 
initiated a rule making inquiry looking toward possible rule 
making on further questions posed by the present trends in CATV 
development including, inter alia, the effect upon independent 
UHF stations of "the mushrooming entry of CATV into major centers 
of population” (1 F.C.C. 2d at 468). The Commission stated that 
it needed further information on the probable impact of CATV 
in the larger population centers before reaching a decision 
(1 F.C.C. 2d at 470-471). It stated (1 F.C.C. 2d at 471): 

Accordingly, inquiry is warranted to determine the 

conditions under which CATV should be permitted to 

operate in areas with potential for independent 


stations. Such areas include not only communities 
with four or more commercial channel assignments 


EY, (cont'd) as VHF Signals. The major purpose of this legislation 
was to promote the development of multiple television services nation- 
wide through locally situated UHF outlets. See H. Rept. No. 1559, 
87th Cong., 2d Sess. 2-6; S. Rept. Ne. 1526, 87th Cong., 2d Sess., 2-5. 
4/ These rules contained requirements that a CATV system carry 

Tocal television stations and not duplicate their programs within 
certain time limits. See 47 CFR Sections 21.712 and 91.559 (1966). 
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but also those areas where any new station would rely 
very substantially upon independent programing sources 
because of overshadowing by three network services 

from nearby communities. Since we have no preconceived 
views as to the role of CATV in these areas or what 
conditions might be appropriate, comments furnishing 
full information as to pertinent factors and suggesting 
possible measures for achieving a reasonable accommoda- 
tion are invited from all interested persons. As a 
starting point, comments are requested on the measures 
and proposals urged by petitioners in this respect. 5/ 


The Commission announced that in the meantime it would 
grant microwave radio applications to bring cafv into large market 
areas only on a showing that independent UHF operations would not 
be threatened (1 F.C.C. 2d at 471). And it specifically asked for 
comments on whether this kind of regulation should be extended to 
non-microwave CATV systems “through a rule which would prohibit the 
eccnsioa of the signal of any television station beyond its grade 
B contour into a community . . . [with four or more commercial 
assignments] without there having been a clear and compelling 
showing that in the particular circumstances there is no threat to 
the development or maintenance of independent UHF service in the 
community". (1 F.C.C.. 2d at 472). 

The Commission concluded (1 F.C.C. 2d at 476-477) by 


advising all parties that although a further notice would in all 


_5/ These proposals, described in the Notice, 1 F.C.C. 2d at 453-463, 
included an American Broadcasting Company request that the Commission 
"adopt rules which would define the areas and zones normally to be 
served by television stations and prohibit the use of the stations’ 
signals to serve other areas except upon prior consent of the Com- 
mission,” 1 F.C.C. 2d at 457; and a Westinghouse Broadcasting Co. 
request that "CATV be limited to those areas outside the overlapping 
grade A contours of three or more commercial television broadcast 
stations, except where it seeks only to provide better reception of 
local signals in poor reception pockets, and also that CATV be barred 
for a reasonable period from entering any two-station market where a 
construction permit has been secured for a third station,” 1 F.C.C. 2d 
at 460. 


a ae 
likelihood be issued, final rules might be adopted "without 
conducting new proceedings.” It stated: 


In sum, inquiry to ascertain the facts and 
appropriate policies in each of these areas is 
warranted in the public interest. Nor do we 

mean to restrict comments just to the above areas. 
Persons may, of course, point up other facets of 
this overall problem where remedial action may be 
appropriate (e.g., whether our policies with respect 
to other auxiliary services, such as translators or 
satellites, should be modified) - The information 
developed might be useful to the legislative con- 
sideration of CATV and would assist the Commission 
in making recommendations to the Congress. More- 
over, a sufficient basis has been shown to establish 
that additional rules may be required for adequate 
protection of the public interest and the regula- 
tory scheme. In the absence of further information, 
we do not have a sound basis for specific rule 
proposals. However, in order to be in a position 

to take any rulemaking action found appropriate at 
the conclusion of this proceeding, without conducting 
new proceedings, comments are requested on the pro- 
posals of petitioners and the additional matters - 
indicated above. Counterproposals as to possible 
alternative measures are also invited. We stress, 
however, that the main thrust of this proceeding is 
to gather the facts and to obtain the comments of the 
parties on the pertinent policy considerations. A 
further notice will in all likelihood be issued to 
afford an opportunity for comment on the specific 
rule proposals of the Commission. (Emphasis added.) 


The inquiry and proposed rulemaking are directed 
toward all CATV systems. The questions raised 
by petitioners or indicated by the Commission 
are pertinent to our responsibilities in licensing 
microwave facilities for CATV use, whether or not 
rules governing CATV systems are ultimately adopted. 
Consideration of nonmicrowave CATV systems is included 
in order to conserve time and to avoid the necessity 
or a second proceeding, particularly in the event 
that no legislation is forthcomin and the comments 
in this proceeding confirm our initial conclusion 
that the Commission has present jurisdiction over 


= Sse 

all CATV systems. Moreover, we believe it appro- 

priate, as requested by one of petitioners, to put 

all persons who now operate or who propose to operate 

CATV systems on notice that CATV operations may be 

subject to Commission regulation of the nature 

indicated, whether microwave is used or not. All 

Commission actions taken during the pendency of 

this proceeding will, ofcourse, be subject to 

the outcome of the proceeding and any rules 

adopted will be made appropriately applicable, 

such as at license renewal time. (Emphasis added.) 

On March 8, 1966, after receipt of voluminous comments, 
the Commission released its Second Report and Order in Docket 
No. sg ny) et al., in which it adopted new final rules (2 F.C.C. 

5a 

2d 725). After a comprehensive consideration and discussion of 
its jurisdiction and the bases of its action, the Commission 
asserted jurisdiction over all CATVs, made final revised rules 
requiring the carriage of local television stations and non-duplication 
of their signals, and adopted a new rule to limit the impact of 
CATV operations in the major markets. 

The Commission noted that Congress, in the 1962 all- 
channel receiver legislation (see footnote 3, supra), had made the 
judgment that the widest possible development of UHF is the best 


way of achieving an adequate national television service, including 


both commercial and educational systems (2 F.C.C. 2d at 770). 


It believed that since UHF development was already proceeding in 


at least 163 communities or areas - most of which were located 
within the top 100 television markets - any halt or curtailment 


of the growth of UHF development caused by the importation of 


Sa/ Several weeks before, on February 15, 1966, the Commission had 
released a public notice announcing generally the context of the rules 
(F.C.C. Mimeo. No. 79927). This notice made clear that systems such 
as Buckeye proposed! would require prior Commission approval. 
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signals by CATV from other areas into these areas would be 
particularly significant. The Commission determined that there 
should be full exploration, in an evidentiary hearing, of the 
impact of any new proposed CATV system bringing signals from 
beyond the Grade B contour of the original station into any 
Grade A service area of any station in a community in one of 
the top hundred aaa 

Section 74.1107 of the Rules was adopted to carry out 
this Premarin os The rule provides in essence that, ‘absent 
Commission approval, no CATV system operating within the 100 
largest television markets can bring into the market the signals 
of outside television stations where the result is to extend 
the signals of such stations beyond their predicted Grade 'B 
contour. The rule prescribes procedures whereby Comitaeton 
approval may be obtained. In addition, to avoid disruption of 
existing service, systems in operation as of February 15, 1966, 


the date on which public notice was given that new rules would 


soon be adopted, are allowed to continue their existing opera- 


tions (2 F.C.C. 2d at 784-785) . 


“6/7 DB Grade B contour is the imaginary line along which a good 
picture may be expected for 90 per cent of the time at the best 

50 per cent of the locations. The Grade A contour defines the 

area at the perimeter of which a good signal is received for 

90 per cent of the time at the best 70 per cent of locations. 

See Clarksburg Publishing Co. v. Federal Communications Commission, 
96 U.S. App. D.C. 2ll, at 215-216 n. 12, 225 F.ed 511, at 515-516 
n. 12 (1955). 

_7/ The text of the rule is set forth at pages 4-6 of the appendix 
to appellant‘s brief. 
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In April, 1966, Buckeye Cablevision, Inc. (hereinafter 
appellant or Buckeye), along with six other petitioners, requested 
the Commission to stay the effective date of its Second Report 
and Order and the Rules promulgated pursuant thereto until resolu- 
tion of their concurrently filed petitions for reconsideration 
or until final adjudication of appeals from the Second Report or 
action by Congress, whichever should occur first. Buckeye 
additionally sought a stay of the cease and desist proceedings 
against it. By Memorandum Opinion and Order released simul- 


taneously with the Commission's Decision here appealed from, 
8 / 


the petitions for stay were all denied (3 F.C.C. 2d 816). 


II. The Cease and Desist Proceeding. 


Buckeye Cablevision, Inc. is the owner and operator 
of a community antenna television system at Toledo, Ohio. The 
system makes available to its subscribers for a fee the signals 
it receives off-the-air from nine television stations as follows: 
Toledo stations WIOL-TV, WSPD-TV, and WGTE (an educational station) ; 
stations WKBD-TV, WJBK-TV, WWJ-TV and WXYZ-TV of Detroit, Michigan; 


WJIM-TV of Lansing, Michigan, and CKLW-TIV of Windsor, Ontario. 


9/ 
The system also transmits weather and time reports (R. 1). 


8/7 The petitions for reconsideration of the Second Report and Order 


are still pending before the Commission. 

9/ The following channels have been assigned to Toledo, Ohio: 
Channels 11, 13, 24, 30 (reserved for educational purposes), 54 and 
60, 47 CFR 73.606. At the time the show cause order herein was 
issued, stations were operating on channels 11, 13 and 30. On May 3, 
1966, subsequent to the hearing in this proceeding, WDHO-TV commenced 
operation on Channel 24 at Toledo. 


me Ore 
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On March 25, 1966, the Commission issued an order (R. i-4), 


3 F.C.C. 2a 81, directing Buckeye to show cause why a cease and 
desist order should not be issued against further operation of its 
CATV system in Toledo, Ohio, in violation of the CATV regulations. 
Specifically, the order charged Buckeye with extending the! signals 
of stations WKBD-TV, Detroit (Channel 50) and WJIM-TV, ensine: 
Michigan (Channel 6), beyond their Grade B contours, thus con- 
travening section 74.1107 of the rules. The order further 

stated (R. 2-3,, 3 F.C.C. 2d 82-83): 


Clearly, time is of the essence here. This part 
of the rules was made effective upon publication 
so that the Commission could proceed forthwith 
against any system contravening the rules. The 
public interest requires that insofar as possible 
the situation in Toledo should not be permitted : 
to worsen. The Commission finds that due and 
timely execution of its functions in this matter 
imperatively and unavoidably require that the 
examiner certify the record, upon its closing, 
immediately to the Commission for final decision. 
Expedition also requires that the parties file 
their proposed findings of fact and conclusions 
of law within 7 calendar days after the date 

the record is closed. We note in connection 
with the imposition of this time schedule that 
there is only one issue to be resolved, i.e., 
compliance with the rule. (Footnote emitted.) 


Prehearing conferences were held on April 19 and 
April 25, 1966. At the latter conference, the Hearing Examiner, 
over Buckeye'’s objection, granted petitions to intervene filed by 
D. H. Overmyer, permittee of station WDHO-TV, and by Storer 


Broadcasting Company, licensee of station WSPD-TV, both in 


ar 
Toledo, making them parties to the proceeding (Tr. 30, R. 139). 
The evidentiary hearing commenced on April 28, 1966, and the 
record was closed on that date. Pursuant to the mandate contained 
in the idee to show cause, the Hearing Examiner certified the 
seeore: 0 the Commission on April 29, 1966 (R. 142). On May 5, 1966, 
all parties filed proposed findings of fact and conclusions of law 
(R. 208, 270, 279 and 291) with Buckeye filing, in addition, a 
forty-seven page brief in support of its contentions (R. 221). 

In a decision released May 27, 1966, 3 F.C.C. 2d 798, 
the ead found that Buckeye owns and operates a community 
antenna television system as defined by section 74.1101(a) of 
the rules; that Buckeye’s CATV system operates within the Grade A 
contours of the Toledo television broadcast stations; that 
Toledo is ranked as the 26th largest television market by the 
American Research Bureau (ARB); that the Buckeye CATV system 
commenced operation after February 15, 1966; that since March16, 
1966, it has distributed to its subscribers the signals of 
numerous television stations, including that of television station 
WJIM-TV at Lansing, Michigan, approximately 90 miles from Toledo, 
which signal it has extended beyond the latter station's Grade B 
contour without requesting and obtaining Commission approval. On 


the basis of’ the foregoing, the Commission concluded that Buckeye's 


10/7 One Commissioner dissented from the action; another was absent 


when it was taken. 
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CATV system was operating in violation of section 74.1107 of the 
zules and that the public interest required the issuance of an 
order pursuant to 47 U.S.C. Section 312(b) directing Buckeye to 
cease and desist promptly from such unlawful operation GB F.C.C. 
2d at 804-805). 

The Commission further found, on the basis of the 
engineering showing made at the evidentiary hearing, that the 
predicted Grade B contour of television station WKBD, Detroit, 
just penetrates the city limits of Toledo in a narrow peninsula 
at the northern end of the city. Accordingly, the Commission 
noted, under the terms of Section ’74.1103, requiring a CATV 
system to carry, within the limits of its channel capacity, all 
stations "within whose Grade B contours the system operates, 
in whole or in part” [emphasis added] , carriage of WKBD is not 
only permissible but required upon request (3 F.C.C. 2d at 800). 

In its decision, the Commission carefully considered 
but rejected contentions going to its jurisdiction, to the. 
validity of the February 15, 1966, date specified in the grand- 
fathering provisions of Section 74.1107(da), to the use of the 
ARB ratings, and to the validity of the expedited hearing procedure 
prescribed in the Commission's order to show cause (3 F.C.C. 2d 
at 801). Each of these arguments, with the exception of the 
jurisdictional matter, is made to this Court and will be discussed 


in detail in our Argument, infra. In regard to the question of 


the Commission's jurisdiction over CATV systems which obtain 


eT 
signals directly off-the-air, appellant states in a "Preliminary 
Statement” (Br. (i) to (ii)) that it will neither argue nor 


brief the jurisdictional question since this issue is presently 


pending before the United States Court of Appeals for the Eighth | 
1/ 


Circuit. 


The Commission additionally denied Buckeye's request 
for oral argument prior to decision on the ground that no useful 
purpose would be served since the basic facts were not in dispute 
and, with respect to the legal issues, extensive briefs had been 
submitted in both this proceeding and the rule making proceeding 
wherein the parties had fully set forth their legal arguments . 
(3 F.C.C, 2d at 804). Various additional pleadings acer 


Buckeye were likewise carefully considered but rejected. _ 


TY Buckeye asserts that it may at a later date seek ‘to raise 

the jurisdictional point in this proceeding. We believe, however, 
that notwithstanding this reservation, Buckeye’s failure to 

brief the matter is tantamount to abandonment. (¢f. Idaho Microwave, 
Inc. v. Federal Communications Commission, 122 U.S. App. D.C. 

253, 352 F.2d 729 (1965). 

12/ On April 18, 1966, Buckeye had filed: a petition to clarify 
or enlarge the issues, endeavoring to enlarge the scope of the 
cease and desist proceeding (R. 17-38); a petition requesting the 
Commission to reconsider its order to show cause or, in the alter- 
native, to consolidate for hearing with the show cause proceeding 
its previously filed petition seeking a declaratory ruling that 
its Toledo operations conform to all valid Federal regulations, 

or a waiver of any rules or regulations necessary for such opera- 
tion and program distribution (R. 39-63); anda petition seeking 

a continuance of the hearing until May 31, 1966 (R. 64-66). This 
latter petition was denied on April 19, 1966 (R. 67). On this 
same day, Buckeye filed a petition seeking a stay of the effective 
date of the Commission's Second Report and Order and of its 

Cease and Desist proceedings (R. 68-79). On April 27, 1966, the 
Commission denied Buckeye's petition for reconsideration insofar as 
it sought a (cont’d) 
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Finally, the Commission denied a petition which had been 
filed by intervenor Overmyer seeking to enlarge the scope of this 
hearing to include consideration of its request for a prohibition 
against the carriage by Buckeye of the signals of certain ‘stations 
even though such stations provide Toledo with a predicted Grade B 
signal. The Commission stated that compliance with the rules 
by Buckeye was the critical issue in the proceeding, that the 
public interest required resolution of this matter as expeditiously 
as possible, and that, therefore, Overmyer's petition would be 
considered in a separate action and disposed of by a separate 
order (3 F.C.C. 2d at 805). 

In sum, the Commission stated (3 F.C.C. 2d at 805): 


™ | | we believe that the issue in this case, 
while narrow, is of great importance, since it 
involves the validity of our major market, 

distant signal policy embodied in section 74.1107. 
Buckeye, in carrying the signal of Lansing station 
WJIM-TV beyond its Grade B contour into Toledo, 
without having made the showing referred to in 
section 74.1107 and obtained the requisite 
Commission approval, is operating in clear vio- 
lation of that section. The issue presented is 
thus whether CATV systems such as Buckeye may 
bring in such distant signals -- today from 
Lansing, tomorrow from Cleveland, Chicago, or 
other major cities -- without regard to the 
provisions of our regulations. To condone such 
activity by CATV systems would wholly frustrate’ 
orderly consideration of the very important 
public interest questions presented in this vital 
field.” 


ee 
12/ (cont'd) continuance of the hearing or consolidation with a 
hearing on the matter of a waiver (R. 91-92). The balance of the 
above pleadings, including the request for a waiver, were also denied. 

We note that in footnote 45 at p. 32 of appellant's brief, appel- 
lant contends that its April 18, 1966, Petition to Clarify or Enlarge 
Issues "has never been acted upon.” We respectfully point out that 
paragraph 21 of the Commission's cease and desist order,.3 F.C.C. 2d 
at 806, specifically denies such petition. 
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SUMMARY OF ARGUMENT 
Tz 
The Commission's CATV rules are reasonable restrictions 

in the public interest on the use by CATV systems of radio signals. 
They do not violate the protection of free speech contained in 

the First Amendment to the Constitution. National Broadcasting Co. 
v. United States, 319 U.S. 190 (1943). They do not limit or 


affect a CATV system's origination and distribution of its own 


programs. 


IT. 

The Commission's Notice of Inquiry and Notice of 
Proposed Rule Making adequately described the subjects and issues 
involved and otherwise complied with the notice requirements of 
Section 4 of the Administrative Procedure Act, 5 U.S.C. Section 
1003. The rules as adopted came well within the subject matter 
and issues discussed in these Notices, namely, how to deal with 
the growth of CATV in large markets and how to maintain the 
status quo until the broader policy decisions could be reached. 
Adequate notice was given that final rules might be adopted 
without further proceedings, and interested parties were afforded 
every opportunity to, and did participate in the rule making 
proceeding. The Commission's decision not to hold an evidentiary 
or oral hearing was a matter well within its discretion. Federal” 


Communications Commission v. Pottsville Broadcasting Co., 309 U.S. 


Pres Wy ae 


134 (1940); Federal Communications Commission v. WIR, 337 U.S. 


265 (1949). No abuse of this discretion has been shown. Federal 
Communications Commission v. Taft B. Schreiber, 381 U.S. 279 (1965). 
III. | 

Section 74.1107 has no retroactive effect. The fact 
that the rule "grandfathers" operations commenced before February 15, 
1966, has no bearing on the question of retroactivity. The rule 
became effective as of its date of publication, March 17, 1966, 
and only those systems which operate in violation of its terms 
after that date are subject to sanctions. Section 74,1107 does 
not purport to make illegal any CATV operation engaged in prior 
to that date. The Commission's determination to make this rule 
effective upon its publication, rather than 30 days thereafter, 
was a valid exercise of its discretion in light of the rapid 
expansion of CATV systems, the desirability of prompt action 
to minimize disruption of service, and considerations of adminis- 
trative efficiency. 

IV. 

The Commission's decision to obtain compliance with the 
CATV rules before considering requests for waiver is reaabasbis 
and clearly within the scope of its discretion. Its judgment in 
this regard was dictated by requirements of orderly procedure, 
fairness to those systems eee comply with the rules, and out 


of consideration for potential subscribers whose service would be 
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substantially disrupted if it was ultimately found that the impor- 
tation of distant signals was contrary to the public interest. 


It is noted that in this particular case, since this policy had 


not previously been enunciated, the Commission did separately 


consider the question of whether a waiver of the requirement for 
an evidentiary hearing should be granted. After careful con- 
sideration, however, it determined that the public interest 
required compliance with the rule. 
Vv. 

Expedited hearings are specifically authorized by 
Section 409(a) of the Communications Act of 1934, as amended, 
47 U.S.C. Section 409(a), where due and timely execution of the 
Commission’s functions imperatively and unavoidably requires 
such action. The Commission's determination to hold an expedited 
hearing in this proceeding was based upon its judgment that this 
procedure was necessary to accomplish its objection of preventing 
a cable system carrying distant signals from becoming entrenched 
before the Commission could take effective action. Within the 
procedural framework prescribed by statute, the Commission has 
broad discretion to fashion the course of its own proceedings. 
Appellant has shown no violation of law and no abuse of discretion 


on the part of the Commission. 
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ARGUMENT 
The CATV Rules Are Reasonable Restrictions In 
The Public Interest And Do Not Violate The First 
Amendment To The Constitution. E 
The Federal Communications Commission has imposed upon 


CATV systems the degree of regulation it deemed necessary ‘to 


insure that CATV service will be of maximum benefit in distri- 


buting television signals to the American public without undermining 


the existing system of television broadcasting. The rules relate 
only to the use made of television broadcast signals, and they 
limit that use only for the purpose of maintaining both local 
"free" television service and CATV service as coordinated compo- 
nents of a nationwide television service. The rules do not limit 
or affect a CATV system's origination and distribution of ‘its own 
programs; they do not license CATV systems as television stations 
are licensed; they do not regulate the fees charged. 

Buckeye does not challenge the basic authority of the 


Commission to adopt rules regulating CATV systems in the public 
13/ ; 
interest. For purposes of this appeal, therefore, such authority 


must be assumed. Buckeye contends, however, that certain of the 
CATV rules, particularly Section 74.1107, restrict Freedom of speech 


ee 
13/ In its Notice of Inquiry and Notice of Proposed Rule Making, the 
Commission sought comments concerning the question of its jurisdic- 
tion to regulate all CATV systems. 1F.C.C. 2d at 464-465. As 
Appendix B to this Notice, it included a Memorandum dealing very 
comprehensively with this jurisdictional question and setting forth 

at length its reasons for asserting jurisdiction over all CATV systems, 
whether or not served by microwave. 1 FvC.C. 2d at 478-482. In its 
Second Report and Order, the Commission reviewed those comments which 
had been filed in opposition to its assertion of jurisdiction over 

all CATVs (2 F.C.C. 2d at 728-734), concluding that,such arguments 

"do not persuade us that jurisdiction is lacking, and no other bar 

to jurisdiction has been brought to our attention” (Ibid. at 733). 
Accordingly, the Commission concluded, for the reasons it had previously 
set forth, that it has authority under the present provisions of the 
Communications Act to regulate all CATV operations, whether or not 
microwave facilities are used. 
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in violation of the First Amendment. While we agree with much 
of what appellant says with respect to the general application of 
the First Amendment, we believe that the particular’ claim made 
here has been essentially foreclosed by the Supreme Court in 
National Broadcasting Co. v. United States, 319:U.S. 190 (1943). 

In the National Broadcasting Co. case, the Supreme Court 
made clear that reasonable regulation of the use of the radio 
spectrum in the interest of the general public is not a violation 
of the First Amendment. That case sustained regulations adopted 


by the Commission to regulate the relationship between radio 


stations and networks. The Court took account of the chaos which 


orderly regulation had supplanted and found that, "The avowed 


aim of the Communications Act of 1934 was to secure the maximum 
benefits of radio to all the people of the United States. To 


that end Congress endowed the Communications Commission with 


147 Buckeye appears (Br. 13) to question not only that part of 
the rules governing the importation of distant signals into 

Toledo (Section 74.1107) but also the carriage and nmn-duplication 
requirements, which govern the CATV system's relationship with 
local television stations (Section 74.1103). However, those 
requirements are not involved in the order under review. If 
Buckeye believes those aspects of the rule also to be in violation 
of the First Amendment, it may challenge them in an appeal from 
the rule making. In any event, similar carriage and non-duplication 
requirements have already been adjudged not to be in conflict 
with the First Amendment. Carter Mountain Transmission Corp. v. 
Federal Communications Commission, 116 U.S. App. D.C. 93, 321 F.2d 
359 (1963), cert. denied 375 U.S. 951; Idaho Microwave, Inc. v. 
Federal Communications Commission, 122 U.S. App. D.C. 253, 352 
F.2d 729 (1965). 
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comprehensive powers to promote and realize the vast potentialities 
of radio,” and did so in such a manner as to "preclude the notion 
that the Commission is empowered to deal only with technical and 
engineering impediments to the "larger and more effective use of 
radio in the public interest.'" (319 U.S. at 217). The Court 
concluded that (319 U.S. at 227): 

* * * The right of free speech does not include, 

however, the right to use the facilities of 

radio without a license. The licensing system 

established by Congress in the Communications 

Act of 1934 was a proper exercise of its power 

over commerce. The standard it provided for 

the licensing of stations was the “public 

interest, convenience, or necessity". Denial 

of a station license on that ground, if valid 

under the Act, is not a denial of free speech. 
Assuming that the Commission has been granted the authority by 
Congress to limit the extension of television broadcast signals 
into new areas by CATV, -- and, as noted above, Buckeye has not 
challenged the Commission's assertion of jurisdiction -- the 
National Broadcasting Co. case makes clear that such a limitation 
raises no substantial free speech question. For the regulation at 
issue here is merely another aspect of regulation of use of the 
air waves. CATV systems constitute a part of the scheme of tele- 
vision distribution which, unlike any other mode of expression, 


; 15/ 
make use of radio signals as a sine qua non of their operation. 


157 In 1955, when CATV was in an initial stage of development, this 

Court stated: "The Commission will presumably assert jurisdiction 

to regulate community antenna systems if and when it concludes that 

such systems provide or are adjuncts of a broadcast service. Its 

failure thus far to assert such jurisdiction, standing by itself, 
(cont *d) 


The Commission has found (2 F.C.C. 2d at 771), that 
"Congress and the American public have staked a great deal on 
the development of UHF,” and that there has been a strong indi- 
cation in recent years of a trend favorable to UHF. Even more 
rapid, however, has been the growth of CATV. "The most 
eritical question posed,” the Commission stated, "is how these 
two trends mesh in the ensuing years” (2 F.C.C. 2d at 772). 
The purpose of Section 74.1107 is to assure that these develop- 
ments progress in an orderly manner. It does so by providing a 
regulatory framework wherein the growth of CATV in the major 
markets of the country will not be indiscriminate and uncon- 
trolled, but will be measured against the paramount public 
interest. 

Buckeye contends that Section 74.1107 is unreasonable 
because (1) there is no basis for the Commission's fears that 
the effect of CATV:on UHF development will be harmful, and (2) the 


15/ (cont'd) cannot support a conclusion that the systems 


are not service within the meaning of the rule. It is 
unrealistic to overlook the fact that, through the community 
systems, Clarksburg residents are receiving and are, in a 
sense, being served by the programs of the Wheeling station. 
* * * (Clarksburg Publishing Co. v. Federal Communications 
Commission, 96 U.S. App. D.C. 211, 217, 225 F.2d 511, 517 
(1955) .)” 
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rule fails to take into account the benefits in terms of the 
competitive stimulation that CATV can provide. But the Commission 
has not finally resolved either of these matters with respect to 
Buckeye's Toledo system. What the Commission has done -- and what 
Buckeye refuses to do -- is to recognize that a substantial problem 
exists which requires further examination. Buckeye’s assertions 
are at this point simply bare allegations. If they are borne out 
in a hearing, permission may well be granted to import the signals 
of the Lansing station. In the meantime, of course, Buckeye is 
free to serve its customers with the other signals permitted by 
the rules. 

The imposition imposed on Buckeye is a narrow one 
and may be only temporary in its effect. As such, it is no’ 
more restrictive than requirements which the Commission tins tn 


the past imposed on applicants for microwave licenses who proposed 


to serve CATV systems. In upholding such regulations against 


claims that First Amendment freedoms were violated thereby, this 
Court stated that “protection of the public interest does not 
amount to 'censorship,'” Carter Mountain Transmission Corp. v. 
Federal Commmications Commission, 116 U.S. App. D.C. at 98, 
321 F.2d at 364. See also Idaho Microwave, Inc. v. Federal 
Communications Commission, Supra. 

It is important to point out that the Commission's 


rules contain no restrictions of any sort on appellant's right to 
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originate its own programs. No expression by appellant is involved. 
Appellant is restricted only in the use it makes of signals 


broadcast by others. Weaver v. Jordan, 49 Cal. Rep. 537, 411 


P.2d 289 (1966), cert. den. 35 U.S. L. Week 3126 (Brief 16), is 


therefore not in point. In that case, the Supreme Court of 
California struck down, as inconsistent with the First Amendment, 
an absolute prohibition against the origination of programs by 
a wire Pay-TV system, and the Court emphasized that its holding 
was based upon the sweeping nature of the prohibition. That 
decision, in our view, was carefully drafted so as not to prohibit 
the kind of Limited regulation embodied in the Commission's 
CATV rules. 

All that is involved in the rule at issue here is 
a requirement that the public interest be ascertained before 
the programs of a television station are extended beyond the 
area that would ordinarily receive its signals off the air. 
Clearly such a rule raises no substantial question of free 
speech under the First Amendment. Instead, being reasonably 
related to valid public interest objectives, the rule represents 


a proper exercise of authority pursuant to the Communications Act. 
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II. ‘The Commission's Notice Of Inquiry And Notice 
Of Proposed Rule Making Adequately Described 
The Subjects And Issues Involved And ‘Otherwise 
Complied With The Requirements Of Section 4 
Of The Administrative Procedure Act: 


Appellant contends that the Notice of Inquiry given 


by the Commission in advance of the adoption of its new CATV 


Rules, particularly Section 74.1107, failed to meet the minimum 


notice requirements guaranteed by Sections 4 (a) and (b) of the 
Administrative Procedure Act, 5 U.S.C. Section 1003 (Br. 16-17). 
It contends also that the Commission erroneously refused to 
order an oral hearing before adopting the rules. We believe 

it is clear that the rule making Notice apprised interested 
parties of “the subjects and issues involved" oe aaa ee 
the Administrative Procedure Act and that otherwise the 


procedure followed fully complied with statutory requirements. 


A. The Notice Of Rule Making Gave Adequate Notice 
That Final Rules Might Be Adopted Without Further 
Proceedings. 


There is no merit to appellant's contention that the rule 
making Notice was fatally defective because it misled the, public 
into believing that only interim rules were under consideration 
and that a further notice and opportunity to comment would precede 
the adoption of final rules (Br. 18-20). While it is true that 
comments on interim action were requested in paragraph 50 of © 
the Notice (1 F.C.C. 2d at 471-472), and that the Commission 


stated it would "in all likelihood” issue a further Notice of 
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rule making (paragraph 64, 1 F.C.C. 2d at 476), the Commission 
nevertheless made clear that it reserved the right "to take 
any rule making action found appropriate at the conclusion of 
this proceeding, without conducting new proceedings” (1 F.C.C. 2d 
476}. Paragraphs 64 and 65 of the Notice, quoted in full at 
pages 7-8 of our Counterstatement, are, we submit, dispositive 
of this question. There the Commission gave notice that it 
would receive and consider comments on all facets of the CATV 
problem so that a further rule making proceeding, although 
contemplated at the time, would not be a prerequisite to the 
adoption of permanent rules. 

Among the topics expressly mentioned in the Notice 
was eecoroblen of “proposed large-scale CATV operations in 


major cities with burgeoning UHF independent development," 


1 F.C.C. 2d at 472. This, of course, is the problem dealt 


with in Section 74.1107. In addition, the Notice made clear, 
contrary to Buckeye’s assertion, that regulation of non-microwave 
systems was contemplated. This, as the Commission stated, was 
"to conserve time and to avoid the necessity for a second pro- 
ceeding, particularly in the event that no legislation is 
forthcoming and the comments in this proceeding confirm our 
initial conclusion that the Commission has present jurisdiction 
over all CATV systems. Moreover, we believe it appropriate, as 


requested by one of petitioners, to put all persons who now 
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operate or who propose to operate CATV systems on notice that 
CATV operations may be subject to Commission regulation of the 
nature indicated, whether microwave is used or not” (2 F.C.C. 2d 
at 477). 

Thus, there is no basis for Buckeye's complaint that 
the Notice guaranteed an additional opportunity to comment 
before permanent rules were adopted. But aside from this, it 
is clear that under the express terms of Section 74.1107, Buckeye 
is presented with an additional opportunity to submit its views. 
For what the Commission has done, in effect, is to punerttere 
ease to case adjudication for the further rule making originality, 
contemplated. Thus Section 74.1107, while "final" rather than 
"interim," does not purport to resolve permanently the questions 
posed by Buckeye’s system. Rather it provides that these will be 
settled in a hearing where Buckeye will have a full opportunity 


to persuade the Commission that the importation of distant signals 


into Toledo will be consistent with the maintenance of healthy 


television broadcast service in the area. 
B. The Notice Of Proposed Rule Making Provided 
Sufficient Notice Of The Substance Of The 
CATV Rules. 
Appellant argues that the Commission’s new CATV rules, 
particularly Section 74.1107, were illegally adopted. because 
the notice requirements of Section 4(a) of the Administrative 


Procedure Act, 5 U.S.C. Section 1003(a), were allegedly not 


complied with. Appellant cites as examples the fact that the 
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Notice of Inquiry contained no indication that “grandfather” 
rights would be established with respect to the importation of 
distant signals, that a standard based on the top 100 American 
Research Bureau markets would be employed, or that the signal 
from a UHF station available off-the-air in a community beyond 


its predicted Grade B contour would be a prohibited “distant 


signal” (Br. 20-21). 


It should ‘be noted at the outset that Section 4 (a) 
provides simply that notice be given as to "either the terms 
or substance of the proposed rule or a description of the subjects 
and issues involved.” Thus, the agency need not publish in 
advance the precise rule finally adopted, or all of the possibilities 
for resolving the issues. Willapoint Oysters, Inc. v. Ewing, 
174 F.2a 676, 684 (C.A. 9, 1949), cert. denied 338 U.S. 860; 
Wilson & Co. v. United States, 335 F.2d 788 (C.A. 7, 1964), 
cert. denied 380 U.S. 951; Logansport Broadcasting Corp. v. United 
States, 93 U.S. App. D.C. 342, 210 F.2d 24 (1954). And, in 
its final action, it may properly take account of further pro- 
posals submitted to it in the course of the proceeding. Owensboro 
on the Air, Inc. v. United States, 104 U.S. App. D.C. 391, 262 
F.2a 702 (1959), cert. denied 360 U.S. 911. As appellant 
recognizes (Br. 17), what is required is that the notice of rule 
making "fairly apprise interested persons of the issues involved, 


so that they may present relevant data or argument.” H. Rept. 
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No. 1980, 79th Cong., 2d Sess., p. 24; S. Rept. No. 752, 79th 


Cong., lst Sess., p. 14. The Commission's proceeding fully 
met this standard. 

The Notice of Inquiry and Notice of Proposed Rule 
Making gave full notice to all interested persons of the subject 
matter and issues involved. The essential problem was the 
potentially harmful effect upon "free" local television, and 
particularly the effect upon independent (non-network) UHF 
stations, of "the mushrooming entry of CATV into major centers 
of population” (par. 39, 1 F.C.C. 2d at 468). The Commission 
extensively discussed the issues involved in CATV operation 
"in areas with potential for independent stations," pointing 
out that "Such areas include not only communities with four 
or more commercial channel assignments but also those oe 
where any new station would rely very substantially upon indepen- 
dent programming sources because of overshadowing by three 
network services from nearby communities” (pars. 48-505 <b2F.C.C. 
2a at 471-472). : 

The Commission requested comments not only on the 
general problem, but also on the specific proposals of certain 
petitioners, which proposals were set forth in the Notice. These 
proposals included a request that the Commission "adopt rules 
which would define the areas and zones normally to be served 


by television stations and prohibit the use of the stations’ 
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signals to serve other areas except upon prior consent of the 
Commission” (par. 10, 1 F.C.C. 2d at 457); a request to "stay 
immediately the commencement of operations by CATVs in those 
areas which now or in the near future will be served by three 
or more commercial stations pending the adoption of final regu- 
lations to this effect" for the asserted reason that “once CATV 
franchises are granted in the larger markets and construction is 
commenced pursuant to those grants, the Commission will in fact 
have lost effective control of television allocations in those 
areas" (par. 22, 1 F.C.C. 2d at 462); and a request that the 
Comnission "put on notice all persons who now operate or who 
propose to operate CATV systems that CATV operations, whether 
or not microwave relay is used, will be subject to regulation, 
and that some CATV systems may be required to modify or cut 


back their operations” (par. 24, 1F.C.C. 2d at 463). The 


questions of “effective date" and "grandfathering™ were implicit 


components of the course of action proposed by the Notice, and 
many comments advocating a number of different positions were 
received and considered (3 F.C.C. 2d at 819-823). 

In sum, the Notice was in complete compliance with the 
notice requirements of the Administrative Procedure Act. The 
issues propounded in the Notice were how to deal with the growth 
of CATV in the large markets, and how to maintain the status quo 


until the broader policy decisions could be reached. These 


ors 
were the same issues resolved in the rules. Appellant and other 
interested parties had adequate opportunity to address themselves 
to these questions. This being the case, there is no basis for 
the contention that the notice requirements of the Administrative 
Procedure Act were not complied with. 


C. Interested Parties Were Afforded An Opportunity 
To Participate In The Rule Making Proceeding. 


Appellant contends (Br. 22) that an inherent defect 
in the rule making proceeding which culminated in the adoption 
of the Second Report and Order was the Commission's failure 
to afford appellant and others the full hearing contemplated 
by Section 4(b) of the Administrative Procedure Act. This 
svedsieinty we submit, is contrary both to applicable statutory 
and judicial authority. 
Section 4(b) provides in regard to rule making proceedings 
that, after notice, an agency shall afford interested persons 
an opportunity to participate in the rule making paceseane through 


submission of written data, views, or arguments with or without 


opportunity to present the same orally in any manner. Here, 


notice was given and interested parties were afforded every 


opportunity to, and did participate in the rule making proceedings. 
Appellant apparently concedes that Section 4(b) does not compel 

a full evidentiary or oral hearing in every case of administrative 
rule making, but argues that since the regulation of CATVs is 

a matter of extreme importance, such a hearing should have been 


held in this instance. 


ee ae 

It is well-settled, however, that the Commission has 
wide discretion in controlling the course of its own proceedings. 
Section 4(j) of the Communications Act of 1934, as amended, 
4u7 U.S.C. Section 154(j), empowers the Federal Communications Com- 
mission to “conduct its proceedings in such manner as will best 
conduce to the proper dispatch of business and to the ends of 
justice.” This provision has been construed as granting to the 
agency broad authority in adopting procedures appropriate to the 
task at hand. Federal Communications Commission v. Pottsville 
Broadcasting Co., 309 U.S. 134 (1940); Federal Communications 
Commission v. WJR, 337 U.S. 265. No abuse of this discretion 
has been shown, Federal Communications Commission v. Taft B. Schreiber, 
381 U.S. 279 (1965). 

Appellant cites (Br. 22-23) numerous instances in 
the Commission's history where evidentiary hearings and/or oral 
arguments en bane have been held in connection with rule making 


proceedings. However, the mere fact that oral hearings have 


been held in the past in other situations does not make such 


hearings mandatory since the Commission is not bound “to deal 
with all cases at all times as it has dealt with some that seem 


comparable." Federal Communications Commission v. WOKO, Inc., 
1/ 
329 U.S. 223, 228 (1946). 


16/ It is clear, moreover, that such hearings have been exceptional 

rather than the Commission’s usual practice. The following are 

examples of rule making proceedings where no hearings were held: 
(cont'd) 
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It is noteworthy, moreover, that Section 74.1107 does 
not purport to resolve the importation of distant signals question. 
On the contrary, it contemplates that "a full evidentiary hearing" 
will be held to permit the exploration of factors showing that 
the proposed extension of the distant signal would be consistent 
with the public interest in the establishment and healthy 
maintenance of television broadcast service in the area. The 
new CATV regulations simply seek to maintain the status quo 
pending resolution of the public interest at a later date. The 
rule, by its terms, affords appellant a full evidentiary hearing 
before the matter is finally resolved. 

Thus, to the extent that factual disputes may be 
involved or that close questions of policy may make closer 


examination desirable, the rule expressly provides for such 


consideration. Under these circumstances, appellant's claim 


that the Commission engaged in improper procedural short-cuts 
in connection with the adoption of the CATV rules is particularly 


lacking in merit. 


167 (cont'd) Revision of UHF Table and Methods to Facilitate 
Fuller Utilization of UHF Channels, Docket No. 14229; Inquiry 
into CATV, Docket Nos. 12443, 14895, 15586, 15415; Rules Adopting 
New Technical Rules and Establishing Nationwide Table of FM 
Channel Assignments, Docket No. 14185; Amendment of Sponsorship 
Identification Rules (Payola and Plugola), Docket No. 14094; 
Establishment of Instructional Television Fixed Service for 
Educational Television In-School Use, Docket No. 14744; Amendment 
of Multiple Ownership Rules, Docket No. -14711; Amendment of 

Rules to Eliminate Objectionable Loudness of Commercial Announce- 
ments, Docket No. 14904; Amendment to Regulate Fraudulent Billing 
Practices, Docket No. 15396. 
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Section 74.1107, The Commission's New Distant 
Signal Rule, Has No Retroactive Effect; The 


Fact That The Rule "Grandfathers" Operations 
Commenced Before February 15, 1966, Has No 


Bearing On The Question Of Retroactivity. 
Section 74.1107(d) specifies that the provisions of 


the rule "shall not be applicable to any signals which were 

being supplied by a CATV system to its subscribers on February 15, 
1966, and pursuant to a franchise (where necessary) issued on 

or before that date." This technique of exemption or "orandfathering” 
of operations in existence at a specified date is a familiar one. 
In United States v. Maher, 307 U.S. 148 (1939), the Supreme Court 
referred to a typical "grandfather” clause, section 206 of the 
Motor Carrier Act of 1935, 49 U.S.C. 306 and stated: "By this 
legislation Congress responded to the felt need for regulating 
interstate motor transportation through familiar administrative 
devices, while at the same time it satisfied the dictates of 
fairness by affording sanction for enterprises theretofore 
established." 307 U.S. 153. 


Similar considerations influenced the Commission, 


after careful consideration, to extend an exemption to signals 


being supplied by CATV systems on or before February 15, 1966 
(3 F.C.C. 2d at 819-823). Many of those filing comments in 
the rule making proceeding had urged that no "grandfather" 
clause be adopted at all; others had suggested April 23, 1965, 


the date the notice of rule making was issued, as the cut-off 
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date. In resolving this matter, the Commission stated (Id. at 820): 


The difficulty with such approaches, in our 
judgment, was the very substantial disruption 
to the CATV viewing public which could result 
from requiring a cessation of distant signal 
service in major markets significantly after 
CATV service had been initiated. Some appro- 
priate form of grandfathering was therefore in 
order. Here again we might have chosen a 
date such as January 1, 1966, on the ground 
that there might not be too much disruption 
since systems which commenced operation after 
that date would not ordinarily have a great 
number of subscribers. Instead, we determined | 
to take an approach even more liberal to the 
CATV industry, and adopted the February 15 
grandfather date -- the date on which the 
Commission reached informal agreement on its 
general policy in this area. There was 
widespread interest in our discussion, both 
in Congress and in the industries involved, 
and we therefore publicly announced the 
overall course we had determined upon. 


The Commission then turned to the contention now being 
made by appellant that, at the earliest, March 17, 1966, the 
date the new CATV Rules became effective, should be derevatantive 
as to the "grandfathering” question. It found "sound reasons 
militating against such a course." Stating that CATV growth 
has been "explosive," a finding amply documented from a nationwide 
standpoint, the Commission found that "even a postponement of 


several weeks might have irrevocably changed the existing situation 


to a substantial degree.” Its opinion continues (Id. at 821-822): 


Of particular concern in our decision to adopt 
the February 15 grandfathering date is the 
tendency of some business entrepreneurs to 
make extraordinary efforts to commence opera- 
tions before an announced deferred deadline 
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which will confer grandfather rights. If 
the effective date of section 74.1107 had 
been postponed until 30 days after publica- 
tion and the grandfathering line had been 
drawn either at that point or at the publi- 
eation date, it is likely that many of the 
1,207 franchised systems not yet in opera- 
tion would have made extraordinary efforts 
to commence service to a token number of 
subscribers before the deadline, in order 
to be in a possible position to expand 
throughout the entire community without 
undergoing the hearing which we have 

found required by the public interest. It 
is reported, for example, in the April 4, 
1966, edition of Cable Television Review . 
(p. 3) that in Toledo, petitioner Buckeye, 
who is challenging the validity of the 
February 15 grandfathering date, "raced 
the clock prior to the March 16 FCC 

report and order deadline, and was 
delivering signals to 52 homes 8 hours 
before the 17th” (opposition of Storer 
Broadcasting Co. to petition for stay, p. 3). 


* * * 


In short, we simply do not believe that in 

a situation of rapid change we are precluded 
from taking immediate action to stay, pending 
hearing, the commencement of new operations 
which could be seriously detrimental to the 
public interest and which by the act of 
coming into being might preclude effective 
remedial action by the Commission -- at 

least without substantial disruption to 

the public. Sound public interest considera- 
tions therefore existed for drawing the 
grandfathering line at February 15. We | 
stress again that selection of this date was 
less stringent action than an earlier 

cutoff, and was designed to minimize any 
disruption in existing service to the CATV 
segment of the viewing public, while at 

the same time affording necessary protec- 
tion against possible irreparable injury to 
the public interest from a pell-mell scramble 
for commencement of new operations in major 
markets during a hiatus. 


a ae 
In light of the foregoing, we believe that ample 
justification was shown for the selection of the February 15 
cut-off point. Contrary to appellant's assertion, the Comnis- 
sion expressly took into account the number of existing systems 


and also considered data with respect to the number that might 


be expected to commence operation in the immediate future (3 F.C.C. 


2d at 821). It concluded that even a matter of several weeks 
in assigning a date governing exemption from the rules "might 
have irrevocably changed the existing situation.” 

Appellant's attempt to stigmatize the exemptive ‘pro- 
vision of Section 74.1107 by terming it "retroactive” is plainly 
without merit. The rule itself became effective as of March 17, 
1966, and only those systems which operate in violation of its 
terms after that date are subject to sanctions. It does not 
purport to make illegal any CATV operation engaged in prior to. 
that date. Hence no retroactivity is eee The fact that 
the Commission selected a cut-off date for exemptions that pre- 
ceded the effective date of the rules in no way alters this fact. 
The significance of the February 15 date is that it determines 
those systems to which the rule will apply; but conduct in violation 
Iy/ While Section 74.1107 is not a retroactive rule it should be 
noted that nothing in the Administrative Procedure Act precludes 
the issuance of retroactive rules when otherwise legal and 


accompanied by a finding of good cause. And see S.E.C. v. Chenery 
Corp. 332 U.S. 194, 203 (1947). 
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of the rule is only that which occurs subsequent to the March 17, 
1966 effective date. 

And, finally, there is no merit to the contention 
that good cause did not exist for making the rules effective 
as of the date of publication rather than thirty days thereafter. 
By its terms, Section 4(c) of the Administrative Procedure Act 
establishes a discretionary exception to the general rule that 
publication must be made at least thirty days prior to the 
effective date. The same considerations which prompted the 
Commission to establish the February 15 grandfather date milita- 
ted in favor of an immediate effective date. In addition, the 
agency found that "orderly procedure and the desirability of 
avoiding disruption . . . called for prompt Commission action 
against any system commencing operation after that date in 
violation of the rules, rather than the Commission waiting 


passively on the sidelines for the 30-day period to expire" 


(3 F.C.C. 2d at 823). Buckeye has failed to show that reliance 


on these considerations constituted an abuse of discretion. On 
the contrary, it is clear that the rapid expansion of CATV 
systems, the desirability of prompt action to minimize disrup- 
tion of service, and considerations of administrative efficiency 


clearly justified the Commission in making the rule effective 
18/ 
immediately. 


187 In this connection it should be noted that Buckeye was in no 
real sense prejudiced by the Commission's action. For if the Feb- 
ruary 15 grandfather provision is valid, it makes no difference to 
Buckeye whether the rules became effective on March 17, 1966 or 
thirty days thereafter. Since Buckeye commenced operation after 
February 15, 196b, it is subject to the rule. And there is no 
dispute concerning the fact that Buckeye was in violation until 
issuance of the cease and desist order on May 27, 1966. 
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The Commission’s Decision To Obtain Compliance 


With The CATV Rules Before Hearing Evidence 
On Whether Service Should Be Permitted Consti- 


tutes a Reasonable Exercise Of Discretion. 

Appellant argues that the cease and desist order is 
invalid since the hearing upon which it is based was restricted 
to the issue of compliance with the rule, the Commission refusing 
to hear evidence as to public interest considerations that might 
militate against issuance of an order even though a violation of 
the rule was established. It is clear from the Commission's 
decision, however, that the consideration of such evidence has 


not been barred but has instead been deferred until the hearing 
19/ 
called for by Section 74.1107. In the meantime, the Commission 


found, strong public interest considerations required immediate 


compliance. Its decision stated (3 F.C.C. 2d at 804): 
Le 5 . we have no intention of permitting Buckeye 
to prolong this adjudicatory proceeding by broadening 
the scope of the hearing to include consideration of 
a request for waiver while the CATV system continues 
to be overated in viclation of our rules. Once 
compliance has been achieved, we would generally then 
proceed to consider the contenticns advanced to justify 
the waiver sought, together with the arguments in 
opposition to this request. However, until we can get 
to final disposition of the merits of the public | 


19/ The Commission did, however, give careful attenticn to Buckeye’s 
request for special relief, contrary to the claim Buckeye now makes 
(Br. 33). Thus, the efforts it had made to commence operations, 

its financial commitments, and the harm that might result from delay 
were considered at length by the Commission. It found, for reasons 
discussed below, that these considerations were outweighed by others 
and that the public interest required compliance with the rule. 

3 F.C.C. at 810-813. 
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interest question involved, it is imperative that 
Buckeye, and others similarly situated, comply fully 
with our rules so that the public will not be led to 
rely on a service which we may ultimately find not to 
be in the public interest." 
In this respect, the Commission made reference to the 
Memorandum Opinion and Order it had released simultaneously with 
its cease and desist order, denying Buckeye’s petition seeking a 


declaratory ruling that its Toledo operations conform to all valid 


Federal Regulations, or, in the alternative, seeking a waiver of 


any rules or regulations necessary for such operation (3 F.C.C. 2a. 


808). There, the Commission stated (Id. at 810-811): 


"We think that the request for waiver must be denied. 
In the first place, we would not grant a waiver of 
Section 74.1107 while a system was operating in 
violation of that section. Ordinarily, we would 
not even consider the merits of a request for 
waiver until the violation had ceased. To condone 
such a procedure would undercut the very premise 

of Section 74.1107, that the public interest 
requires Commission consideration of new distant 
signal operations in major markets before they 

are commenced, and would encourage other persons 

to violate the rule while seeking relief before 

the Commission. Moreover, it would be manifestly 
unfair to persons who have sought a waiver or 
evidentiary hearing while deferring distant signal 
operations in compliance with the rule. Further, 
there would be an unfair delay in processing such 
petitions for waiver by those in compliance with 
the rule. Accordingly, we shall follow a course 

of promptly considering petitions for waiver by 
persons who are deferring distant signal operations 
in compliance with the rule, and of not considering 
requests for waiver by persons operating in violation 
of Section 74.1107 until the viglation has ceased. 
Upon such cessation, the request for waiver will be 
placed on the processing line.” 


Paes ee 
Nonetheless since this was the first case in which a request for 
waiver of the hearing requirement was presented, the Commission 
considered on the merits various arguments asserted by Buckeye 
and determined that they were offset by the above considerations, 
3 F.C.C. at 810-813. 

It is well settled that the Commission has wide dits- 
cretion to control the scope of its proceedings and to establish 


the priorities as to the manner in which its business will be 


conducted. Federal Communications Commission v. Pottsville 


Broadcasting Co., 309 U.S. 134 (1940); Federal Communications 
Commission v. Taft Schreiber, 381 U.S. 279 (1965). Here the 
Commission has made a policy judgment, applicable not only to 
Buckeye but to all other systems similarly situated, that com- 
pliance with the rules must be obtained before requests for relief 
are considered. The considerations underlying this judgment are 
manifestly reasonable. As set forth in the passages quoted above, 
the Commission found that such a course was dictated by require- 
ments of orderly procedure, fairness to those systems which comply 
with the rules, and out of consideration for potential subscribers 
whose service would be substantially disrupted if it was ultimately 
found that the importation of distant signals was :ontrary to 
the public interest. Clearly, the Commission*s judgment: involves 
no abuse of discretion. 

It is clear, also, that the consideraticns Buckeye 


wished to assert (Br. 33) are substantially similar to those 


ators 
considered in the rule making proceeding and in Buckeye's request 
for a waiver, which, as already noted, supra, was dealt with on 
its merits. Having found that it was not in the public interest 
to permit the carriage of distant signals by cable systems opera- 
ting in one of the top 100 television markets prior to the resolu- 
tion of the questions presented by such operation in an eviden- 
tiary hearing, the Commission was plainly not bound to reconsider 
its finding in a cease and desist proceeding where similar 
evidence would be presented “although addressed now to a specific 
. . . application rather than to the general problem." National 


Broadcasting Co., Inc. v. Federal Communications Commission, __U.S. 


App; Di. __, 362 F. 20946, 954 (1966). 


In this regard, Buckeye's reliance on this Court's 
20/ 
recent action in the Booth American case and on C, J, Community 


Services, Inc. v._Federal Communications Commission, 100 U.S. App. 


D.C. 379, 246 F.2d 660 (1956) is clearly misplaced. A stay was 
granted in Booth American on the basis of unigue circumstances not 
present here, but the Court's order made clear (p. 5) that questions 
regarding the scope of the Commission hearing were not being 
decided. Subsequently, in another case which raised virtually 
identical arguments to those being advanced here by Buckeye, the 
Court denied a request for ens 

307 Booth American Company v. Federal Communications Commission, 

No. 20367, Order p. S (September 16, 1966). 


21/ Jackson TV Cable Co. v. Federal Communications Commission, 
Case No. 20,468 (October 13, 1966.) 


SAS 


In C. J. Community, a non-profit corporation installed 


a "booster" facility to bring television service to the small 


mountain town of Bridgeport in the State of Washington. The 
town was so situated that no usable television signal, coming 
directly from any licensed television station, was available to 
the town's inhabitants. Thus, the booster provided a first 
service to the community of Bridgeport and an important means of 
receiving news and information, entertainment and education 

(100 U.S. App. D.C. at 380, 246 F.2d at 661). 

Acting pursuant to Section 312 of the Communications Act, 
u7 U.S.C. Section 312, the Commission ordered the appellant to 
cease and desist from the booster operation because the appellant 
was operating without a license. However, the Commission's rules 
then outstanding did not provide for the licensed operation of 
such installations. While a rule making proceeding had been 
instituted to examine the problem, it was still pending at the 
time of the Commission's order. Thus, the Commission argued that 
the only alternative to a licensed operation (which was not then 
possible under the rules) was ™tnot unlicensed operation, but no 
operation'™ (100 U.S. App. D.C. at 382, 246 F.2d at 663). 

Noting that it was "concerned only with the problem before 
{it]™ (100 U.S. App. D.C. at 382, 246 F.2d at 663), this Court 
reversed the Commission. It ruled that the Commission was not 


compelled to issue a cease and desist order for every violation 


oy Ss 


of the Communications Act. The language of Section 312 states 


that a cease and desist order "shall" be issued only if it be 


decided that the order "should issue” (100 U.S. App. D.C. at 383, 
246 F.2d at 664). Accordingly, this Court held (100 U.S. App. 
D.C. at 383, 246 F.2d at 660): 

We will not determine that the agency rule-making 

action has been unreasonably delayed or that its 

instant action was arbitrary. We say only that, 

short of the appellant's statutory right, the 

Commission acted mistakenly in its belief that 

it lacked discretion to withhold the issuance of 

a cease and desist order, and upon this point 

the Commission's order must be reversed. 

In remanding the case to the Commission so that it might 
exercise its discretion to determine whether the circumstances 
warranted the issuance of a cease and desist order, this Court 
also observed, "that the Commission itself may conclude that it 
is manifestly inequitable that the appellant be subject to a 
cease and desist order when the Commission has failed to provide 
an administrative mechanism through which a license may be procured” 
(100 U.S. App. D.C. 383, 246 F.2d at 664). Thus, this Court 
suggested that the Commission consider a request by appellant for 
temporary authorization pending completion of the rule making 
proceeding (100 U.S. App. D.C. at 383-384, 246 F.2d at 664-665). 

The situation here is totally dissimilar. The Commission 


has established rules to provide for the operation of CATV facilities. 


These rules constitute a comprehensive exercise of discretion 
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governing entry into the field and certain requirements as to 
mode of operation. 

In addition, the Commission has separately considered 
the question of whether a waiver of the rule should be ahanted: 
and has given reasonable grounds for refusing to do so. Unlike 
C. J. Community, its decision to order appellant to cease’ and 
desist was not based upon any belief that it lacked discretion to 
permit continued operation in violation of the rule, but rather 
upon its view that the public interest would be adversely affected 
by permitting the status quo to be changed before a hearing could 


be held to determine the impact of CATV in the area. This 


determination, we submit, was reasonable and clearly within the 


scope of the Commission's discretion. 
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Vv. The Commission's Determination to Hold an Expedited 
Hearing In this Proceeding Was a Reasonable Exercise 
Of Its Discretion. 

Appellant argues that the expedited hearing procedure 
adopted by the Commission robbed it of its right to a full hearing 
(Br. 35). This matter was raised before the Commission and rejected 
by it. The Commission properly pointed out that expedited hearings 
are specifically authorized by Section 409(a) of the Communications 
Act of 1934, as amended, 47 U.S.C. Section 409(a), and cited as 
supporting authority RCA Communications, Inc. v._Federal Communi- 
cations Commission, 99 U.S. App. D.C. 163, 238 F.2d 24 (1956), 
cert. denied 352 U.S. 1004 (1957), and American Colonial Broadcasting 
Corp., 1 F.C.C, 2d 1464 (1965). 

Appellant contends that Section 409(a) and the aforementioned 
cases lend no validity to the Commission's actions, arguing that 
the need for expedition must be determined on the record of the 


actual proceedings. We submit that the Commission properly based 


its finding as to need for an expedited proceeding on the informa- 


tion in its possession when it issued its show cause order plus 

the information it had obtained in its rule making proceeding 
resulting in the Second Report and Order. The Commission "does 

not have to remain oblivious to all that has gone before or ignore 
its own earlier actions and the evidence which justified those 
actions.” National Broadcasting Co., Inc. v. Federal Communications 
Commission, __ U.S. App. D.C. __, 362 F.2d 946, 955 (1966); 
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Transcontinent Television Corp. v. Federal Communications Commission, 
113 U.S. App. D.C. 384, 308 F.2d 339 (1962). 

In its decision, the Commission pointed out that Buckeye 
had been accorded the full thirty-day period provided by Section 
312(c) of the Act within which to prepare for hearing, and: that 
the record was not closed until Buckeye had indicated that it 
intended to introduce no evidence on the one issue before the 
Examiner, namely, compliance with Section 74.1107. The Commission 
then stated that only if no adequate basis existed for its. finding 
of need for expedition may Buckeye prevail on its claim that an 
initial decision by the Examiner and an opportunity to file 
exceptions to such initial decision are essential. In this 


connection, the Commission noted the policy declarations it had 


made in its Second Report and Order concerning the entry of CATV 


into the major markets. That Report stated (2 F.C.C. 2d at 781): 
ud . . And, even in the major market, where there may 
be no dearth of service (e.g., Philadelphia, with 
three full-time network services and four independent 
UHF stations either on the air or authorized), CATV 
may we recognize, increase viewing opportunities, 
either by bringing in programming not otherwise 
available or, what is more likely, bringing in 
programming locally available but at times different 
from those presented by the local stations. But 
this contribution (and related ones such as better 
reception, etc.) should not be made at the expense 
of healthy maintenance of UHF operations. We have 
reached no determination on this critical matter. 
Rather, we have decided that a serious question: is 
presented whether CATV operations in the major markets 
may be of such nature or significance as to have an 
adverse economic impact upon the establishment or 
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maintenance of UHF stations or to require these 
stations to face substantial competition of a 
patently unfair nature. We have also indicated 
our concern with the relationship, if any, of 
proposed CATV operations on the large markets and 
the development of pay-TV in those markets. 


"Our policy and implementing procedure are there- 

fore addressed squarely to these serious questions. 
The basic thrust of congressional policy in the 
Communications Act is to resolve such important 
questions, in the context of appropriate eviden- 

tiary hearings, before consequences possibly 

adverse to the public interest develop. (Cf. sec. 

309 of the Communications Act.) We think.that 

that policy should be applied to this situation. 

We have determined that we have jurisdiction over 
CATV necessary to carry out the provisions of the 
Communications Act (such as secs. 1, 4(i), 303(h), 
(gz), (r), (s), and 307(b)). It is important, we 
think, to exercise that jurisdiction with respect 

to CATV operations in the major markets, so as to 
insure that such operations will be consistent 

with the public interest. And to accomplish this, 

it is necessary to examine thoroughly such opera- 
tions before they become established or well entrenched. 
Once entrenched, it is difficult, if not wholly imprac- 
ticable in the light of the disruption which would 
result, to take effective action or to attempt to roll 
back the situation, if it should develop or be shown 
that the CATV operation is inconsistent with the 
public interest.” 


It was in the light of the foregoing policy considerations 
that the Commission considered the need for expeditious adjudica- 
tion in this proceeding. At the time the show cause order in 
regard to appellant's operation was adopted, the information before 
the Commission indicated that appellant had commenced operation 
of a CATV system in one of the top 100 television markets after 


February 15, 1966, and was extending the signals of certain 


stations beyond their Grade B contours by transmitting such signals 
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to its subscribers without first requesting or obtaining Commission 
permission. Appellant gave no indication that it would voluntarily 
cease the proscribed operation until Commission consent was obtained. 
On the contrary, it appeared that Buckeye intended to expand 

service into additional sections of the Toledo metropolitan area 


as soon as the wiring and other preliminary work in such areas 


could be completed. The Commission properly concluded that it 


could not permit this case to go through the regular hearing 
process of initial decision and exceptions prior to Commission 
review and accomplish its objective of preventing cable systems 
carrying distant signals from becoming entrenched before taking 
effective action. Under the circumstances, the Commission 
found that "due and timely execution” of its functions "imperatively 
and unavoidably required" the expedited proceeding (3 F.C.C. 2d 
at 803). This finding, together with the reasons erideniyane Lt 
were recited on the record. We submit that this determination 
was a reasonable exercise of discretion by the Commission, and 
that it complied fully with the statutory requirement. 

Nor is there merit to the contention that the absence 
of oral argument deprived Buckeye of a full and fair hearing. 
In Section 312(c), 47 U.S.C. Section 312(c), Congress provided 
for an opportunity to “appear . . . and give evidence” but made 
no provision for oral argument. The Supreme Court has expressly 


held that under these circumstances, opportunity to show cause 
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*comprehends, in the light of §4(j) [47 U.S.C. Section 154(3j)] and 
this Court’s prior decisions [e.g. Federal Communications Commission 
v. Pottsville Broadcasting Co., 309 U.S. 134, 137-138] that the 
Commission shall have broad discretion in determining whether and 
when oral argument shall be required or permitted, as it does with 
respect to other procedural matters." Federal Communications Com- 
mission v. WJR, 337 U.S. 265, 283 (1949). Appellant has not shown 
-~- and does not assert -- that absence of oral argument prevented 
it from asserting claims relative to the hearing issues that could 
not otherwise have been presented. Indeed, its argument, both 
before this Court and in the proceeding below, is devoted in substan- 
tial measure to reasserting matters fully considered in the rule 
making proceeding, bearing out the Commission's belief that no useful 
purpose would be served by additional proceedings. 

In sum, within the procedural framework prescribed by 
statute, the Commission has broad discretion to fashion the course 
of its own proceedings. Appellant has shown no violation of law 
and no abuse of discretion on the part of the Commission. 


CONCLUSION 


For the foregoing reasons, the Commission's cease and 
desist order appealed from should be affirmed. 


Respectfully submitted, 


HENRY GELLER, LENORE_G. EHRIG, 
General Counsel, Counsel. 


JOHN H. CONLIN, 


Associate General Counsel, r : 
Federal Communications Commission 


November 9, 1966 Washington, D. C. 20554 


SUPPLEMENTAL BRIEF FOR APPELLEE 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 20,274 ae JAN 430.867 


ae CABLEVISION,; INC., a 


“Appelian 


Ve 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee. 


STORER BROADCASTING COMPANY, 
D. H. OVERMYER TELECASTING CO., 
THE ASSOCIATION OF MAXIMUM SERVICE 


TELECASTERS, INC., 
Intervenors.. 


ON APPEAL FROM A DECISION OF THE 
FEDERAL COMMUNICATIONS COMMISSION . 


HENRY GELLER, 
General Counsel, 


DANIEL R. OHLBAUM, 
‘Deputy General: Counsel, 


JOHN H. CONLIN, 
Associate General Counsel. 


’ Federal: Communications Commission 
Washington, D.C. 20554 


Sec EEE Da EERERSDERERERTSSRADGREDERANERTNERGTESETEDEEENENEENDS 
aa nn OO ere een een 


TABLE OF CONTENTS 


PRELIMINARY STATEMENT 
QUESTION PRESENTED 
ARGUMENT 
APPELLANT'S CATV SYSTEM IS ENGAGED IN INTERSTATE 
COMMUNICATION BY WIRE OR RADIO AND IS THEREFORE 
SUBJECT UNDER THE COMMUNICATIONS ACT TO THE TYPE 
OF REGULATION HERE ADOPTED BY THE COMMISSION. 
CONCLUSION 
APPENDIX A 
TABLE OF AUTHORITIES 


Cases: 


American Trucking Associations v. United States, 
344 U.S, 298 (1953). 


California Interstate Telephone Co. v. Federal 
Communications Commission, 117 U.S. App. D.C. 
255, 328 F.2d 556 (1964). 


Carter Mountain Transmission Corp. v. Federal 
Communications Commission, 116 U.S. App. D.C. 
93, 321 F.2d 359 (1963), cert. den. 375 U.S. 951. 


Clarksburg Publishing Co. v. Federal Communications 
Commission, 96 U.S. App. D.C. 211, 225 F.2d S11 
(1955). 


Federal Communications Commission v. Pottsville 
Broadcasting Co., 309 U.S. 134 (1940). 


Federal Radio Commission v. Nelson Brother Bond 
and Mortgage Co., 289 U.S, 266 (1933). 


Fisher*s Blend Station, Inc. v. State Tax 
Commission, 297 U.S, 650 (1936). 


Idaho Microwave, Inc. v. Federal Comminications 
Commission, 122 U.S. App. D.C. 253, 352 F.2d 
729 (1965). 


National Broadcasti Co. v. United States, 319 
U.S. 190 (1943). 2 By, . 225 15 


@) 


Cases: 


Philadelphia Television Broadcasting Co. v. 


Federal Commimications Commission, 123 U.S. 
App. D.C. 298, 359 F.2d 282 (1966). 


Regents of Georgia v. Carroll, 338 U.S. 586 
(1950). 


Ward v. Northern Ohio Telephone Co., 300 F.2d 
816 (C.A. 6, 1962), cert. den. 371 U.S, 820. 


Western Union Tel. Co. v. Foster, 247 U.S. 105 
(1918). 


Administrative Decisions: 


Pacific Telatronics, Inc., 4 Pike & Fischer, 
Radio Regulation 2d 145 (1964). 


Statutes: 


Communications Act of 1934, as amended, 48 Stat. 
L064, 47 U.S.C. 151-609. 


Section 1 
Section 2 (a) 
Section 3 (a) 
Section 3(e) 
Section 4(i) 
Section 303 (h) 
Section 303 (r)} 
Section 303 (s) 
Section 307 (b) 
Section 312_ 


Other Authorities: 


H. Rept. No. 1559, 87th Cong. 2d Sess. 
p. 3 (1962). 


Brief of NCTA before Conn. Public Utilities 
Commission in Docket No. 10250. 


(42) 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 20,274 


BUCKEYE CABLEVISION, INC., 
Appellant, 


ve 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 


STORER BROADCASTING COMPANY, 
D. H. OVERMYER TELECASTING CO., 
THE ASSOCIATION OF MAXIMUM SERVICE 


TELECASTERS, INC., 
Intervenors. 


‘ON APPEAL FROM A DECISION OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


SUPPLEMENTAL BRIEF FOR THE APPELLEE 


PRELIMINARY STATEMENT 


Oral argument on this appeal was held on January 9, 1967. 
Appellant Buckeye had contended in its Notice of Appeal that the 
Commission lacked jurisdiction over its CATV system, but it had 
failed to brief the issue, purporting to reserve the right to brief 
it at a later time. During the argument, the Court stated that 


appellant Buckeye would have ten days to file a brief on the issue 


of the Commission's jurisdiction, and that the point would be 
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deemed waived upon the failure to file such a supplemental brief. 
On January 19, 1967 Buckeye*s supplemental brief was submitted. 


The Commission hereby submits its reply. 


QUESTION PRESENTED 


Appellant Buckeye is the owner and operator of a community 
antenna television (CATV) system in Toledo, Ohio, the physical 
facilities of which are located entirely within the State of Ohio. 
The system makes available to its subscribers for a fee the signals 
it receives from some ten television stations, including stations 
located in Toledo, Ohio; Windsor, Ontario; Detroit, Michigan; and 


(until issuance of the cease and desist order) Lansing, Michigan. 


The part of Buckeye’s service in issue is the carriage of the 


Lansing station. Buckeye was ordered to discontinue carriage of 
the Lansing station because, under the terms of Section 74.1107 of 
the Commission's rules, CATVs may not, in the absence of Comnission 
approval, import the signals of a "distant™ television station into 
a community within the Grade A contour of a television station in 
one of the top cone hundred markets where the Grade B contour does 
not otherwise reach that comminity. Toledo is the country*s 26th 
market and is beyond the Grade B contour of the Lansing station, 
The Buckeye system picks up the Lansing station's signal "off 

the air™ by means of an antenna tower, amplifies the signal by 
means of electronic equipment at the base of the tower, and 


transmits it by wire to its subscribers. 


Pac ee 
In our view, the question presented is whether Buckeye’s 
CATV system is engaged in interstate communication by wire, and 
is subject to the type of regulation adopted here by the Commis- 
sion although the system does not require a radio license as a 


television station. 


ARGUMENT 
Appellant*s CATV System is Engaged in Interstate 


Communication by Wire or Radio and is Therefore 
Subject Under the Communications Act to the Type 


Of Regulation Here Adopted by the Commission. 

Our main brief discusses in full the Commission's purpose 
in regulating CATV systems to the limited degree it deemed neces- 
sary to insure that the rapidly growing CATV industry develops in 
a manner that is compatible with a healthy television broadcast 
ome No attempt has been made to limit the origination or 
distribution by CATVs of their own programming, no licensing 


system is established, and no regulation is imposed on fees 


charged. The rules regulate only the use made of television 


broadcast signals, limiting that use in order to maintain both 


a diversified local "free" television service and a supplementary 
CATV service as components of a nationwide television system. 
Their basic purpose is to make sure that CATV service will not 
destroy the basic television service which gives it its substance. 


a 
L/ Our counterstatement (Br. pp. 2-10) describes the considerations 
which led the Commission to exert jurisdiction over CATVs. 
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In the rule making proceeding which led to the adoption of 
the CATV rules the jurisdictional question was carefully considered. 
The Notice of Inquiry and Notice of Proposed Rule Making (30 F.R. 
6078) requested the views of all interested persons and submitted 
as the basis for comment a comprehensive memorandum on jurisdiction 
(J.A. Vol. 1, pp. irises 5: The comments submitted on this point 
were carefully considered and were discussed in some detail in the 
Report and Order adopting the rules, wherein the reasons given by 
the Commission for assuming jurisdiction were fully set forth 
(J.A. Vol. 1, pp. 728-745). In the interest of avoiding needless 
repetition, we respectfully refer the Court to these discussions 
as constituting a clear and concise statement of the basis for the 
Commission's assertion of jurisdiction, and will devote our major 
effort in this supplemental brief to a substantial summary of the 
Commission?s position and a discussion of the contentions advanced 


3/ 
by the appellant before this Court. 


2/7 The pagination in J.A, Vol. 1 corresponds to that of the Federal 


Communications Commission Reports, 1 F.C.C. 2d and 2 F.C.C. 2d. 


3/ Buckeye asserts (p. 5) that the Commission has failed to justify 
the proposition that regulation of off-the-air CATV is necessary 
in order to prevent frustration of the licensing policies of the 
Conmission adopted pursuant to Section 307(b). This Court has 
already found that the carriage and non-duplication requirements 
are reasonably related to the public interest. Carter Mountain 
Transmission Corp. v. Federal Communications Commission, 116 U.S. 
App. D.C. 93, 321 F.2d 359 (1963), cert. den. 375 U.S. 951. The 
public interest basis for the major market, distant signal policy 
is set forth at length in the Second Report, pars. 114-141, GA. 
770-82) . 
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I. 

In the Communications Act of 1934, Congress provided a com- 
prehensive scheme for the regulation of interstate and foreign 
commerce in communication by wire and radio. The Federal: Communi- 
cations Commission was created in order to centralize authority 
in a single agency to carry out the Congressional purpose, Section 
47 U.S.C. §15l1. The provisions of the Act were made applicable 
"to all interstate and foreign communication by wire or radio and 
all interstate and foreign transmission of energy by radio, * * #" 
Section 2(a), 47 U.S.C. §152(a). “Underlying the whole law is 
recognition of the rapidly fluctuating factors characteristic of 
the evolution of broadcasting and of the corresponding requirement 
that the administrative process possess sufficient flexibility to 
adjust itself to these factors. Federal Communications Commission 
v. Pottsville Broadcasting Co., 309 U.S. 134, 138 (1940). 

Under Section 3(a) of the Act, 47 U.S.C. §153(a), wire 
communication is defined as “the transmission of writing, signs, 
signals, pictures, and sounds of all kinds by aid of wire, * & * 
including all instrumentalities, facilities, apparatus, and services 
(among other things, the receipt, forwarding, and delivery of com~ 


munications) incidental to such transmission.* In light of the 


y/ The text of those portions of the Commmnication Act on which 
we rely is set forth as Appendix A to this brief. 


Porat cae 
service offered by Buckeye and other such systems, it is clear 
that CATVs are engaged in commmication by wire within the mean~ 
ing of the Act. 

Contrary to Buckeye’s assertion, we think it clear also 
that commmity antenna systems are interstate in character within 
the meaning of Section 3(e) of the Act. This is so because the 


transmission of a television station is in interstate commerce, 


Federal Radio Commission v. Nelson Brother Bond & Mortgage Co., 


289 U.S. 266 (1933); Fisher*s Blend Station, Inc. v. State Tax 
Commission, 297 U.S. 650 (1936), and the extension of such an 
interstate communication by a CATV is a part of the interstate 
transmission, even though the extension itself be entirely within 
one state. Idaho Microwave, Inc. v. Federal Communications Com- 
mission, 122 U.S. App. D.C. 253, 352 F.2d 729 (1965). Thus in 
Idaho Microwave this Court squarely rejected the contention now 
being made by Buckeye that because its physical plant and customers 
are in one state no interstate service is involved. The Court's 
opinion states: 

The [CATV] facility is used as a link in the 

continuous transmission of television signals 

from Salt Lake City to Burley, Idaho. There is 

no interruption in the flow of the signals, as 

it is practically instantaneous. Thus, though 

Idaho Microwave’s physical facilities are located 

within Idaho, it performs an interstate conmuni- 

eations service when it takes part in the trans- 


mission of signals from Utah to Idaho. 122 U.S. 
App. D.C. at 256, 352 F.2d at 732. 
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See also California Interstate Telephone Co. v. Federal Communica 


tions Commission, 117 U.S. App. D.C. 255, 328 F.2d 556 (1964); 
Ward v. Northern Ohio Telephone Co., 300 F.2d 816 (C.A. 6, 1962), 
cert. den. 371 U.S. 820; Pacific Telatronics, Inc., 4 Pike & 
Fischer, Radio Regulation 2d 145 (1964). Whether Buckeye is a 
common carrier or not is irrelevant to the question of whether 
interstate commerce is present, and, indeed, even if the community 
antenna system is deemed merely a reception apparatus, as Buckeye 
appears to contend, it is nonetheless a part of the interstate 
transmission of radio signals, Fisher*s Blend Station, Inc. v. 
State Tax Commission, supra; Western Union Tel. Co. v. Foster, 
247 U.S. 105 (1918). 

The Commission has authority under Section 303 (h) of the 
Act, 47 U.S.C. §303(h), to "establish areas or zones to be served 
by any station,” and it is commanded by Section 307 (b), 47 U.S.C. 
§307(6), to "make such distribution of licenses, Sraqueaten: 
hours of operation, and of power among the several States and 
communities as to provide a fair, efficient, and equitable 
3/ it is of interest to note that in proceedings beniee weave 
regulatory commissions, the National Community Antenna Associa- 
tion has stressed the interstate character of the service rendered. 


See, e.g., NCTA Brief before the Conn. Public Utilities Commission, 
Docket 10250, p. 3 (1964). 
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distribution of radio service to each of the same.™ It has been 
further directed to promote the development of UHF stations, in 
order to achieve an effective nationwide television system. See 
Section 303(s) 47 ese The Commission also has broad 
authority to perform all acts necessary to the execution of its 
functions. Sections 4(i), 303(r), 47 U.S.C. §§154(i), 303(r)- 
As this Court has already held, it would be unrealistic 
to ignore the fact that a community antenna system is in practical 
effect (as well as in legal contemplation) a part of the trans- 
mission of the television signal to the public. Clarksburg 
Publishing Co. v. Federal Comminications Commission, 96 U.S. 
App. D.C. 211, 217, 225 F.2d 511, 517 (1955). This being so, 
and in recognition of the Commissionts "comprehensive powers to 
promote and realize the vast potentialities of radio,” National 
Broadcasting Co. v. United States, 319 U.S. 190, 217 (1943), it 
follows that the Commission has authority to prescribe by rule 
the conditions under which a television signal may be extended 
through the medium of a comminity antenna system, in order to 
6/7 This section authorizes the Commission to require all tele- 
vision receivers shipped in interstate commerce to be capable 
of receiving UHF signals. Enacted in 1962, it represents clear 
Congressional approval of the policy decisions underlying the 
Table of Allocations, 47 CFR 73.606, adopted by the Commission 
to fulfill the mandate of Section 307(b). See H. Rept. No, 1559, 
87th Cong., 2d, p. 3 (1962). Its relation to the CATV policy 


adopted by the Commission is set forth in the Notice and Second 
Report (J.A. 468-71, 770-71). 
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prevent frustration of the Congressional scheme of television 


regulation, in particular the mandate of Sections 307 (b) and 


303 (s). 

In view of these considerations, the Commission concluded 
(J.A. Vol. 1, p. 730): 

* %* % (CATV systems differ from most other busi- 

nesses in that they are themselves engaged in 

Tinterstate communication by wire,” a business to 

which the act’s provisions are expressly applicable 

(secs. 2(a), 3(a)).- -Moreover, they physically | 

intercept and extend television signals, and thus 

have a uniquely close relationship to the regulatory 

scheme embodied in sections 303(h) and 307(b). We 

are not powerless to prevent frustration of our 

action under those sections by persons subject to 

the act merely because the licensing provisions of 

the statute are inapplicable to them. [Footnote ) 

omitted.] 

It. 

Buckeye*s chief argument is that the Commission has two 
principal and separate functions -- to regulate common carriers 
and to license radio stations -- and that since a CATV system 
is neither a common carrier nor a radio station, its activities 
are beyond the Commission’s concern under the statute. This 
view, we believe, too narrowly construes the Congressional 
mandate, 

Buckeye gives inadequate recognition to the fact, referred 
to above, that the Act covers not merely interstate common car~ 


riers and those radiating radio signals in the spectrum, but 


rather "all interstate and foreign communication by wire or 
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radio and all interstate and foreign transmission of energy by 
radio, which originates and/or is received within the United 
States,” and specifically "all persons engaged within the United 
States in such communication or such transmission of energy by 
radio * * %* Section 2(a), 47 U.S.C. §152(a). Nowhere in 
the statute has Congress stated that by "interstate communica= 
tion by wire™ it meant only interstate communication by wire 
*by a common carrier,” and there is no reason to import such 
language into an Act designed to grant to the new Communications 
Commission not only a centralization of authority theretofore 
granted to several agencies but also "granting additional 
authority with respect to interstate and foreign commerce in 
wire and radio commmication.* Sectionl, 47 U.S.C. §151. If 
Congress had meant only that wire communication engaged in by 
common carriers, it would not have referred to "all" interstate 
communications. 

The dichotomy of separate precise common carrier and 
radio licensing functions urged by Buckeye is not only a con- 
cept at odds with the express language of a statute designed to 
cover all forms of interstate communication, but is one which 


this Court has already indicated is not consistent with the 


statute. Thus, in Philadelphia Television Broadcasting Co. v. 


Federal Communications Commission, 123 U.S. App. D.C. 298, 300, 
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359 F.2d 282, 284 (1966), in sustaining the Commission's: decision 
that CATV systems are not common carriers, the Court stated: 


* %* % Congress in passing the Communications 
Act in 1934 could not, of course, anticipate the 
variety and nature of methods of communication 
by wire or radio that would come into existence 
in the decades to come. In such a situation, 
the expert agency entrusted with administration 
of a dynamic industry is entitled to latitude in 
coping with new developments in that industry.: 


* * * * * 


Its [the Commission*s] holding that CATV systems 
are not common carriers thus comes before us in 

a context of regulation of the CATV systems under 
different provisions of the Communications Act. 

In a statutory scheme in which Congress has given 
an agency various bases of jurisdiction and various 
tools with which to protect the public interest, 
the agency is entitled to some leeway in choosing 
which jurisdictional base and which regulatory 
tools will be most effective in advancing the = 
Congressional objective, It is the FCC*s position 
that regulating CATV systems as adjuncts of the 
nation’s broadcasting system is a more appropriate 
avenue for Commission action than the wide range 

of regulation implicit in the common carrier treat- 
ment urged by petitioners. This seems to us a 
yational and hence permissible choice by the agency. 
[Footnote omitted.] 


While the Court stated that it was not ruling on the validity of 
2/ 
the Commission’s jurisdiction, its opinion seems clearly to 


reject the rigid dichotomy in the statutory scheme that: Buckeye 


seeks to advance. 
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7/ The decision states in this connection, however, that “certainly 
the Conmission's assertion of jurisdiction over CATV systems, 
. . - iS substantial enough to serve as a basis for declining to 


regulate them as © common earriers.” Id. 
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This Court has sustained the Commission*s decision to examine 
the impact of CATV operations upon television broadcast service in 
connection with the grant of a common carrier radio license to serve 
a CATV system, and in doing so it rejected the argument that con- 
sidering the competitive consequences of the grant was to bring 
tbroadeast™ regulation into the common carrier field. Carter 
Mountain Transmission Corp. v. Federal Communications Commission, 
116 U.S. App. D.C. 93, 96, 321 F.2d 359, 362 (1963), cert. den. 375 
U.S. 951. The Court stated, "It [the Commission] cannot let its 
decisions in the radio carrier field interfere with its responsi- 
bilities in the television broadcasting field. In both fields, it 
mist ‘make available, so far as possible, to all the people of the 
United States,? adequate and efficient service. See Section 1 of 


8/ 
the Communications Act of 1934, as amended. 47 U.S.C. §151 (1958) .7 


87 It is significant that this Court, dealing with common carrier 
regulation in the Carter Mountain case, and the Supreme Court, 
dealing with broadeast regulation in National Broadcasting Co. v. 
United States, 319 U.S. 190, 214 (1943), both referred to Section 1 
of the Act, which states the Congressional “purpose of regulating 
interstate and foreign commerce in commmication by wire and radio 
so as to make available, so far as possible, to all the people of 
the United States a rapid, efficient, Nation-wide, and world-wide 
wire and radio communication service with adequate facilities at 
reasonable charges; * * “* This demonstrates that the Act does 
not perpetuate narrow and disconnected regulatory concepts, but 
rather creates a unified mode of regulating all interstate com- 
munications under an empirical public interest test. 


Pan bs fen 

The Commission*s authority flows.not merely from the general 
relationship of CATV operations to the efficient use of the tele- 
vision portion of the spectrum, but also from the fact that the CATV 
system makes use of a radio signal which it picks up and carries 
beyond its normal range. The Commission clearly has the power to 
prevent frustration of its duty to prescribe the areas to be served 
by television stations. 

Buckeye places its sole reliance for its compantmental izing 
view of the Act upon Regents of Georgia v. Carroll, 338 U.S. 586 
(1950). Its reliance on that case, however, is clearly misplaced. 
There the Commission found that the public interest would not be 
served by a renewal of station license because the licensee's con- 
tracts with a third person jeopardized its financial ability to 
operate in the public interest. The licensee theneattertrcnchod 
its contracts in order to obtain a renewal of license. The question 
before the Supreme Court was whether the Commission's action was a 
valid defense to a state court action for breach of contract under 
state law, and the Court held that the Commission could not affect 
the rights of the parties under the contracts. It was in this 
context that the Court stated (338 U.S. 598-599) that the Commis~ 


sionts regulatory powers center around the grant of licenses. The 


simple distinction between Regents v. Carroll and this case is that 


the other party to the contracts in that case was not a person 
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engaged in interstate commmication by wire or radio while Buckeye 
of 

is. 

More in point than Regents, we think, is American Trucking 
Associations v. United States, 344 U.S. 298 (1953). In that case 
the Interstate Commerce Commission adopted rules governing the use 
by regulated motor carriers of leased and interchanged equipment. 
The purpose of the rules, as the Court stated (344 U.S. at 310), 
"is to protect the industry from practices detrimental to the 
maintenance of sound transportation services consistent with the 
regulatory system.” Although the leasing practices proscribed by 
the new rules were nowhere specifically committed to the agency’s 
jurisdiction by the statute, and the leased equipment was otherwise 
exempt from regulation, the Court sustained the regulation on the 
basis of the grant of general rule making power necessary for 
enforcement of the Act*s provisions, recognizing that the specific 
powers granted would be meaningless without the correlative power 
9/ The Court noted that the Commission could not issue cease and 
desist orders and had not even asked for such authority against 
non-licensees. It is significant to note in this connection that 
the cease and desist provisions of Section 312 of the Act, 47 U.S.C. 
§312, enacted subsequently in 1952, authorize the issuance of 
cease and desist orders addressed to “any person,” in recognition 
of the fact that the statute covers some persons who are not radio 
licensees. Whether or not that pawer would reach one 


dealing with a licensee who is not himself directly subject to 
the Act, as is Buckeye, need not be decided here. 
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to prevent frustration of the Act*s purposes. It stated (344 U.S. 
at 311): 


So the rules in question are aimed at conditions 
which may directly frustrate the success of the 
regulation undertaken by Congress. Included in 

the Act as a duty of the Commission is that "[t]o 
administer, execute, and enforce all provisions of 
this part, to make all necessary orders in connec~ 
tion therewith, and to prescribe rules, regulations, 
and procedure for such administration.” §204(a) (6). 
And this necessary rule-making power, coterminous 
with the scope of agency regulation itself, must 
extend to the "transportation of passengers or 
property by motor carriers engaged in interstate 

or foreign commerce and to the procurement of and 
the provision of facilities for such transportation,” 
regulation of which is vested in the Commission by 
§202(a). See also §203 (a) (19). 


The situation now before this Court is at least as strong for affirm 
ance as that before the Supreme Court in American Trucking Associations. 
An operation which is unquestionably comprehended by the statute as 

an interstate communication has raised the spectre of frustration of 
enforcement of the Act, and so may be dealt with under the broad 


rule making powers conferred by Congress on the Commission. 


In sum, the communications field is one wherein Congress Toave 
> 


the Commission not niggardly but expansive powers,” and defined “broad 
areas for regulation” because it did not wish to "frustrate the pur~ 
poses for which the Communications Act of 1934 was brought into being 
by attempting an itemized catalogue of the specific manifestations 

of the general problems for the solution of which it was establishing 
a regulatory agency,” ational Broadcasting Co. v. United States, 319 
U.S. 190, 219, 220 (1943). Since CATV systems extend the service area 


of television stations (a matter committed to Commission concern under 
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Section 303(h)), are interstate commerce comminications coming within 


the Act*s provisions (Sections 2(a), 3(a) and (ej, and have the 


capacity to frustrate the fair and efficient allocation of television 
service which the Commission is commanded by Section 307(b) and 
303(s) to achieve, the Commission properly invoked the authority 
given it by Sections 4(i) and 303(r) to make rules and regulations, 
not inconsistent with the Act, to carry out its functions and the 
provisions of the Act. 
CONCLUSION 

The Commission's CATV rules are consistent with the Act and 
necessary to its enforcement. For the reasons set forth, we urge 
that they have been adopted within the confines of the authority 
granted by Congress. 

Respectfully submitted, 


HENRY GELLER, 
General Counsel, 


DANIEL R. OHLBAUM 
Deputy General Counsel, 


JOHN H, CONLIN 
Associate General Counsel. 


Federal Commmications Commission 
Washington, D. C. 20554 


January 30, 1967 
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APPENDIX A 


Commmnications Act of 1934 


Sec. 1. For the purpose of regulating interstate and foreign com- 
merce in communication by wire and radio so as to make available, so far 
as possible, to all the people of the United States a rapid, efficient, 
Nation-wide, and world-wide wire and radio communication service with 
adequate facilities at reasonable charges, for the purpose of the national 
defense, for the purpose of promoting safety of life and property through 
the use of wire and radio commmnication, and for the purpose of securing 
a more effective execution of this policy by centralizing authority 
heretofore granted by law to several agencies and. by granting additional 
authority with respect to interstate and foreign commerce in wire and radio 
commmication, there is hereby created a contgission to be known ‘as the 
"pyederal Commmnications Commission," which shall be constituted as here- 
inafter provided, and which shall execute and enforce the provisions of 
this Act. 


Sec. 2. (a) The provisions of this Act shall apply to all interstate 
and foreign communication by wire or radio and all interstate and foreign 
transmission of energy by radio, which originates and/or is received within 
the United States, and to all persons engaged within the United States in 
such commnication or such transmission of energy by radio, and to the 


licensing and regulating of all radio stations as hereinafter provided; 

but it shall not apply to persons engaged in wire or radio communication 
or transmission in the Canal Zone, or to wire or radio communication or 

transmission wholly within the Canal Zone. 


Sec. 3. For the purposes of this Act, unless the context otherwise 
requires-- 


(a) “Wire commnication" or "commmnication by wire" means 
the transmission of writing, signs, signals, pictures, and sounds of all 
kinds by aid of wire, cable, or other like connection between the points 
of origin and reception of such transmission, including all instrumentali- 
ties, facilities, apparatus, and services (among other things, the receipt, 
forwarding, and delivery of communicatigns) incidental to such transmission, 


* * * 


(e) “Interstate commnication™ or “interstate transmission" 
means commnication or transmission (1) from any State, Territory, or 
possession of the United States (other than the Canal Zone), or the District 
of Columbia, to any other State, Territory, or possession of the United States 
(other than the Canal Zone), or the District of Columbia, (2) from or to the 
United States to or from the Canal Zone, insofar as such communication or 
transmission takes place within the United States, or (3) between points 
within the United States but through a foreign country; but shall not, with 
respect to the provisions of title IT of this Act, include wire or radio 
communication between points-in the same State, Territory, or possession of 
the United States, or the District of Columbia, through any place outside 
thereof, if such communication is regulated by a State commission. 
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Sec. 4(i) The Commission may perform any and all acts, make such 
rules and regulations, and issue such orders, not inconsistent with this 
Act, as may be necessary in the execution of its functions. 


Sec. 303. Except as otherwise provided in this Act, the Commission 
from time to time, as public convenience, interest, or necessity requires 


shall -- 
* * * 


’ (h) Have authority to establish areas or zones to be served 
by any station; 


* * * 


(r) Make such rules and regulations and prescribe such restric- 
tions and conditions, not inconsistent with law, as may be necessary to 
carry out the provisions of this Act, or any international radio or wire 
communications treaty or convention, or regulations annexed thereto, 
including any treaty or convention insofar as it relates to the use of 
radio, to which the United States is or may hereafter become a party. 

(s} Have authority to require that apparatus designed to 
receive television pictures brceadcast simultaneously with sound be 
capable of adequately receiving all frequencies allocated by the Com- 


mission to television broadcasting when such apparatus is shipped in 
interstate commerce, or is imported from any foreign country into the 
United States, for sale or resale to the public. 


Sec. 307(b) In'considering applications for licenses, and modifi- 
cations and renewals thereof, when and insofar as there is demand for 
the same, the Commission shall make such distribution of licenses, fre- 
quencies, hours of operation, and of power among the several States and 
commmnities as to provide a fair, efficient, and equitable distribution 
of radio service to each of the same, 


Sec. 312 (b) Where any person (1) has failed to operate substan- 
tially as set forth in a license, (2) has violated or failed to observe 
any of the provisions of this Act, or section 1304, 1343, or 1464 of 
title 18 of the United States Code, or (3) has violated or failed to 
observe any rule or regulation of the Commission authorized by this Act or 
by a treaty ratified by the United States, the Commission may order such 
person to cease and desist from such action. 
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STATEMENT OF QUESTIONS PRESENTED 


The questions presented by this appeal are set forth on Page (i) of 


Appellant's Brief. 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 20,274 


BUCKEYE CABLEVISION, INC., 
Appellant, 
Vv. 
FEDERAL COMMUNICATIONS COMMISSION, 

Appellee, 

D. H. OVERMYER TELECASTING CO., 

STORER BROADCASTING CO., and 
ASSOCIATION OF MAXIMUM SERVICE TELECASTERS, INC., 


Intervenors. 
Appeal from an Order of the 
Federal Communications Commission 


BRIEF FOR INTERVENOR 


COUNTERSTATEMENT OF THE CASE 


Intervenor D. H. Overmyer Telecasting Co., which operates UHF 
Television Station WDHO-TV on Channel 24 in Toledo, Ohio (R. 10) and 
participated in all stages of the proceeding below, concurs in the Coun- 
terstatement of the Case as set forth in the Brief for Appellee. 


SUMMARY OF ARGUMENT 


The CATV Rules represent a wholly proper and reasonable exercise 
of the Commission's broad regulatory authority under the Communications 
Act (47 U.S.C. 151, et. seq.). The Commission has demonstrated the basis 
for its action and has established that the Rules are urgently required in 
the public interest. Specifically, the Commission has detailed the serious 
adverse effects which CATV entry into major markets may exert on UHF 
operation and has concluded, in view thereof, that where CATV systems 
propose to carry the signals of distant stations, their entry into major mar- 
kets should be authorized only upon a hearing record giving reasonable as- 
surance that it would not thwart the development of the nationwide television 
allocation system. The Court should not disturb the Commission's conclu- 
sions in this respect, for having determined that the Agency has clear au- 
thority under the Act for the adoption of the CATV Rules, the Court's duty 
is at an end. 


ARGUMENT 


I. 


THE ADOPTION OF THE CATV RULES REPRESENTS 
A WHOLLY PROPER EXERCISE OF THE COMMISSION'S 
BROAD REGULATORY AUTHORITY 


The Commission's adoption of the CATV Rules represents a wholly 
proper and reasonable exercise of its broad regulatory authority under the 
Communication's Act of 1934, as amended (47 U.S.C. 151, et. seq.). See 
National Broadcasting Co. v. United States, 319 U.S. 190 (1943). Thus, as 
the Supreme Court stated in the NBC case: 

"The avowed aim of the Communications Act of 1934 
was to secure the maximum benefits of radio to all 
people of the United States. To that end Congress 


endowed the Communications Commission with com- 
prehensive powers to promote and realize the vast 
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potentialities of radio . . . In the context of the de- 
veloping problems to which it was directed, the Act 
gave the Commission not niggardly but expansive 
powers.” (319 U.S. 190, 217, 219). 


The Commission's CATV action was clearly warranted under such "ex- 


pansive" and "comprehensive" powers. 


Moreover, contrary to the Appellant's contention (Appellant's 
Brief, pp. 14-15), the Commission has fully demonstrated that the new 
CATV Rules are required in the public interest. In its Second Report 
and Order, 2 FCC 2d 725 (1966), adopting the CATV Rules, the Commis- 
sion explained in detail the basis and necessity for its action. Thus, the 
Commission first spelled out the serious adverse effects that CATV en- 
try into major markets could have on UHF operation: 


"There is no doubt as to the seriousness of the question 
posed. The new UHF stations face a difficult road; we 
would expect, with the passage of time and thus the 
build-up of all-channel sets, and related endeavors, 
that these new operations would be successful. But if 
a CATV, with 12 or 20 channel capacity, can obtain very 
substantial numbers of subscribers in these same mar- 
kets (by which we mean percentages of 50% or over), 
the UHF stations might face a very difficult hurdle. The 
audience for non-network stations is limited (about a 
10% share in most markets in the prime time) and this 
limited audience might be greatly reduced since very 
substantial numbers of people interested in viewing the 
non-network programming would be watching the distant 
independents (e.g., those of New York or Los Angeles). 
We think this follows as a matter of common sense, 
since these established big city VHF independents cer- 
tainly have the ability to bid for and acquire the expen- 
sive, attractive non-network programming. Any gain | 
in better reception of the UHF signals might be far out- 
weighed by the splintering of the limited audience for 
independent programming. The UHF stations will in 
any event gain a very substantial audience in these mar- 
kets, through the operation of the all-channel receiver 
law. While the CATV might bring them a little sooner or 
with somewhat better reception into some TV homes, it 
would appear to do so at the cost of fragmenting greatly 
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the limited audience interested in viewing non-network 
programming in the prime listening hours .. - - Finally, 
we point out that it is not just a matter of causing the 
demise of the independent UHF stations; if these sta- 
tions’ revenues are substantially reduced because of 
such CATV activity, so that they do not have the finan- 
cial base to program effectively, the result is still a 
detriment to the public interest 'in the larger and more 
effective use of radio’ (Communications Act, Section 
303). In short, the problem posed is whether, if CATV 
succeeds greatly for example, to the 50 to 85% figure 
predicted by its optimistic proponents — there is cor- 
respondingly a grave danger to UHF broadcasting." 
(Par. 123). 


The Commission then concluded, in light of the foregoing, that it 
‘must thoroughly examine the question of CATV entry into the major 
markets and authorize such entry only upon a hearing record giving rea- 
sonable assurance that the consequences of such entry will not thwart 
the achievement of Congressional goals" (Par. 140). The Commission 


stressed that it "can not sit back and let CATV move signals about as 
it wishes and then if the answer some years from now is that CATV can 


and does undermine the development of UHF, simply say, ‘Oh well, so 
sorry that we didn’t look into the matter.'" (Ibid.). Hence, the Commis- 
sion explained that, in order to insure that CATV operations in major 
markets "will be consistent with the public interest ...- ui 
"ht is necessary to examine thoroughly such operations 
before they become established or well entrenched 
ffor] once entrenched, it is difficult, ‘if not wholly im- 
practicable in the light of the disruption which would 
result, to take effective action or to attempt to roll 
back the situation, if it should develop or be shown 
that the CATV operation is inconsistent with the pub- 
lic interest." (Par. 140). 
Finally, on the basis of the foregoing comprehensive findings, the 
Commission spelled out the procedure it would follow in major markets 
such as Toledo: 
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‘We shall accordingly follow a procedure whereby the 
signal of a television broadcast station shall not be 
extended beyond its Grade B into the top 100 major 
markets (as ranked by ARB on the basis of net weekly 
circulation of the largest station in the market) by a 
CATV system which has obtained a franchise for op- | 
eration in such a market, except upon a showing made ~ 
in an evidentiary hearing that such operation would be 
consistent with the public interest, and particularly 
the establishment and healthy maintenance of UHF 
television broadcast service. In this way, the Com- 
mission will be able to explore in depth the details of 
the proposed CATV operation, the marketing studies 
which have been made relating to it (by either the 
CATV or broadcast groups in the area), the present 
and potential picture as to television broadcasting in 
the market, the positions and showings of the inter- 
ested CATV and broadcast parties, the possible plans | 
or potential of the proposed CATV operation for pay 
television, and other important facets. After such ex- 
ploration, the Commission will be in a position to 
make an informed judgment directed to the facts of a 
particular case." (Par. 141). 


Since the Commission clearly has authority under the Act for the 
adoption of its CATV Rules, the Court should not interfere with its con- 


clusion that the public interest requires their prompt application. For, 


as the Supreme Court stated in National Broadcasting Co., v. United 
States, 319 U.S. 190, 224 (1943): 


"The Regulations are assailed as ‘arbitrary and capri- _ 
cious.' If this contention means that the Regulations 
are unwise, that they are not likely to succeed in ac- 
complishing what the Commission intended, we can 
say only that the appellants have selected the wrong 
forum for such a plea. What was said in Board of 
Trade v. United States, 314 U.S. 534, 548, 86 L. ed 
432, 443, 62 S. Ct. 366, is relevant here: "We cer- 
tainly have neither technical competence nor legal 
authority to pronounce upon the wisdom of the course 
taken by the Commission.’ Our duty is at an end 
when we find that the action of the Commission was 
based upon findings supported by evidence, and was 
made pursuant to authority granted by Congress. It 
is not for us to say that the ‘public interest’ will be 
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furthered or retarded by the Chain Broadcasting 
Regulations. The responsibility belongs to the 
Congress for the grant of valid legislative author- 
ity and to the Commission for its exercise." 
(Emphasis added). 


Similarly, in United States v. Storer Broadcasting Co., 351 U.S. 192, 203 
(1956) the Court noted: 


The Communications Act must be read as a whole 
and with appreciation of the responsibilities of the 
body charged with its fair and efficient operation. 
The growing complexity of our economy induced 
the Congress to place regulation of businesses like 
communication in specialized agencies with broad 
powers. Courts are slow to interfere with their 
conclusions when reconcilable with statutory direc- 
tions." (Emphasis added). 


CONCLUSION 


For the foregoing reasons, the Commission's Order should be af- 
firmed. 


Respectfully submitted, 


PETER SHUEBRUK 
HERBERT M. SCHULKIND 


1612 K Street, N. W. 
Washington, D.C. 20006 


Counsel for Intervenor 
D. H. Overmyer Telecasting Co. 
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QUESTIONS PRESENTED 


The questions presented are correctly stated by appellant.* 


“By agreeing to appellant's statement of questions presented, we do not nec- 
essarily concede either that factual characterizations implicit in the questions 
are accurate or that all of the questions are properly presented by this appeal. 
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ARGUMENT: 


I. For the Purposes of This Appeal Buckeye Has Conceded 
the Commission's Authority To Regulate All CATV Sys- 


Buckeye's First Amendment Claim Is Mistaken: A "Re- 
utterer" Is Entitled to No More Protection Than the"Ut- 


Buckeye and Its Owners, Cox and The Toledo Blade, Had 
a Year of Notice About Section 74.1107 and Opportunity, 
From 1962 Until 1966, To Participate inCATV Rulemak- 
ing, but Did Not Do So Sais eneue 


Buckeye's Claim That the Public Was Misled Into Be- 
lieving That No CATV Rules Would Be Adopted Prior to 
Further Commission Proceedings and Congressional 
Action Is Wrong, as Well as Irrelevant . 


Buckeye Had No Right to an Oral Hearing as a Part of the 
Commission's Rulemaking, nor Would an Oral Hearing 
Have Been of Assistance to the Commission . . 


Buckeye's Right to a Full and Fair Hearing in the Show 
Cause Proceeding Has Not Been Denied 


A. The Commission Properly Limited the Show Cause 
Proceeding to the Issue of Whether Buckeye Was 
Complying With Section 74.1107 


The Expedited Procedure Ordered by the Commis- 
sion in the Show Cause Proceeding Was Imperative 
to Preserving the Effectiveness of the Commission's 
CATV Rules in Toledo 


That Some CATVs Are Exempted From Section 74.1107 
on a "Grandfathered" Basis Does Not Make the Rule 
Retroactive, nor Would It Be legal if It Did 


A. There Was "Good Cause" for Making Section 74.1107 
Effective Upon Publication, as Permitted by Section 
4(c) of the Administrative Procedure Act 


(iv) 


B. The Grandfathering of Only Pre-February 15, 1966 
CATV Operations Was a Practical Necessity and 
Did Not Make Section 74.1107 Retroactive 


C. Grandfathering Provisions Have Been Frequently 
Used by the Commission and Approved by the Court 


D. Even if Section 74.1107 Were Retroactive, It Would 
Not Be Invalid.... 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 20,274 


BUCKEYE CABLEVISION, INC., 
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FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 


D. H. OVERMYER TELECASTING CO., 
STORER BROADCASTING COMPANY, and 
ASSOCIATION OF MAXIMUM SERVICE TELECASTERS, INC., 


Intervenors, 


APPEAL FROM AN ORDER OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR INTERVENOR 
STORER BROADCASTING COMPANY 


COUNTERSTATEMENT OF THE CASE 


We have reviewed appellee's counterstatement of the case and agree 
with it. Consequently, to avoid burdening the court and the parties'we 
are not submitting a separate counterstatement. 


STATUTES AND COMMISSION RULES INVOLVED 


The statutes and Commission rules involved in this appeal are 
printed as an appendix to appellant's brief. 


SUMMARY OF ARGUMENT 


1. By stating that it will not here brief orargue the "basic" question 
of its challenge to the Commission's assertion of jurisdiction over all 
CATV systems, Buckeye must be deemed to have conceded that juris- 
diction for the purpose of this appeal. Fair and orderly procedure re- 
quires that Buckeye not be permitted to "reserve" the contingent "op- 
portunity" to brief'that question later, upon conclusion of litigation in 
the Eighth Circuit concerning the Commission's authority. 


2. The Commission rule, Section 74.1107, requiring that before 
Buckeye may import distant signalsonitsCATV system it must show in 
a hearing that such carriage would not be contrary to the public interest, 


is not inconsistent with either the First Amendment or the anti-censor- 
ship provision of the Communications Act. Limitation of television sig- 
nal extension is essential to and inherent in virtually all Commission 
television regulation. Such regulation is no more invalid when the sig- 
nal extension being regulated is accomplished by CATVs than when ac- 
complished by stations themselves. A re-utterer enjoys no higher pro- 
tection of its "freedom of utterance" than does the utterer. 


3. Buckeye is wrong in suggesting that it was denied the right to 
participate fully in the extensive rulemaking which led to the adoption 
of Section 74.1107 because the notice given by the Commission was 
vague. The Commission's notice of rulemaking, released even before 
Buckeye obtained a CATV franchise for Toledo, was explicit to the point 
of setting forth the substance of Section 74,1107 in almost the same 
words used in the rule itself. Yet neither Buckeye nor its owners filed 
either comments or reply comments. 
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4, Similarly, neither the public nor Buckeye was misled by any 
Commission assurance that new CATV regulations would await further 
Commission proceedings or Congressional action. The Commission did 
say that it hoped for Congressional action and that it anticipated further 
proceedings, but it also expressly invited comments so that it would be 
in a position to adopt interim or permanent rules without such action or 
proceedings. 


5. Buckeye's final attack on the procedures in the rulemaking pro- 
ceeding is that its rights were denied because there was no oral argu- 
ment. But thereisnolegal requirement of oral argument in rulemaking. 
That question is left to the Commission's sound discretion. The Com- 
mission's action was entirely reasonable. Buckeye did not even ask the 
Commission for oral argument. , 


6. Buckeye's attack on the procedures in the show cause hearing is 
no more substantial. First, Buckeye was not entitled to try in the show 


cause proceeding all of the issues which might be pertinent to the ulti- 
mate question of whether it should be permitted to distribute distant sig- 
nals on its CATV system. Under the circumstances, the Commission 
was entirely reasonable in its position that the only issue in the show 
cause proceeding was whether Buckeye was then in compliance with the 
Commission's rules, and that Buckeye must await its turn in line before 
being granted a hearing on the broader issues. 


Second, the Commission's determination to dispense with the hear- 
ing examiner's initial decision and to order the record certified directly 
to the Commission for decision was valid under Section 409(a) of the 
Communications Act. That section authorizes this procedure when "im- 
peratively and unavoidably required for due and timely execution" of the 
Commission's functions, and, contrary to Buckeye's contention, permits 
such determination to be made even before the hearing starts. The rec- 
ord before the Commission of mushrooming CATV growth in major mar- 
kets; of the Commission's own determination in the rulemaking pro- 


ceeding that it would impair its regulatory purposes to permit services 
forbidden by the rules to be provided for any substantial period of time; 
and of Buckeye’s own rapid construction and expansion of its CATV sys- 
tem, fully justified the Commission's action. And, in fact, the Commis- 
sion issued its decision in the show cause proceeding within four weeks 
after the record was closed, which could have been accomplished only 
through this procedure. 


7. Contrary to Buckeye's contention, Section 74.1107 is not a ret- 
roactive rule. It was made effective on the date of publication in the 
Federal Register, and there was ample good cause under Section 4(c) of 
the Administrative Procedure Act for ittohave been made effective then 
rather than thirty days thereafter. 


Section 74.1107 draws a distinction between CATVs in operation 
on February 15, 1966, the date the Commission gave public notice of its 
forthcoming CATV rules, and CATVs, like Buckeye's, which did not be- 


gin operation until after February 15. Although it could have applied 
Section 74.1107 to all CATVs, as it did with other CATV rules, the 
Commission gave a grandfather exemption from Section 74.1107 to pre- 
existing CATVs. This was a reasonable exercise of the Commission's 
discretion and should be upheld. And this would be true even had the 
inclusion of that grandfather provision made the rule retroactive, which 
it did not. 


For the Purposes of This Appeal Buckeye Has 
Conceded the Commission's Authority 
To Regulate All CATV Systems 


Buckeye states (App. Br., p. ii)’ that the question of the Commis- 
sion's jurisdiction over all CATV systems "is basic in this case," How- 
ever, that question is to be found neither in Buckeye's statement of ques- 
tions presented nor in its argument. Instead, after pointing out that the 
question of Commission jurisdiction is now pending in the Eighth Circuit 
Court of Appeals and that Buckeye still has pending before the Commis- 
sion a petition for reconsideration of the Commission's Second Report 
and Order in Docket No. 15971, in which the Commission asserted its 
jurisdiction,? Buckeye asserts that unless directed by this Court it will 
not brief or argue the jurisdictional question. Instead Buckeye states 
that: 

"In the event this Court is not able to reach a decision 
favorable to appellant on the matters briefed herein, 
appellant respectfully reserves the opportunity to brief | 


these other matters before this Court upon conclusion 
of the Eighth Circuit litigation." (App. Br., p. ii) 


On the basis of the same considerations, Buckeye, on August 4, 1966, 
filed a motion with this Court asking that this case be held in abeyance 


pending the outcome of the proceeding before the Eighth Circuit. That 
motion was denied. Consequently, we submit that Buckeye cannot now be 


: Appellant's brief is cited as "App. Br."; citations to the record are to "R.," 
except for the hearing transcript before the Commission, which is to "Tr.," 
throughout this brief. 


2 Im that petition for reconsideration, as here, Buckeye asserted that the 
Commission does not have jurisdiction, but expressly confined the substance of 
its petition to other matters. 


heard to "reserve the opportunity" to brief the jurisdictional question 
later. Instead, for the purposes of this appeal it must be taken to have 
conceded the Commission's jurisdiction. It cannot be permitted to im- 
pose upon the Court and the parties a contingent double briefing sched- 
ule.3 


Buckeye could have briefed the jurisdictional question here if it had 
wished to do so. The Commission has thoroughly documented its juris- 
diction over non-microwave CATVs in a cogent four-page appendix to 
its CATV Second Report and Order, 2 F.C.C.2d 725, 793-97 (1966), as 
well as in that order itself. Jd. at 726-34. Having elected not to attempt 
to meet the force of the Commission's jurisdictional statement, Buckeye 
must be held to its election here. 


3 while we have been unable to find in a decided case an exact duplicate of 
Buckeye's attempt here, judicial repudiation of similar attempts can be found, 
e.g., Rule 17(g) of this Court, interpreted in Schooler v. Schooler, 84 U.S. App. 
D.C. 147, 151, 173 F.2d 299, 303 (1948) ("Both fairness to our appellees and our 
obligation to other litigants required that we should not permit this appeal, after 
it has been presented and lost on one basis, to be presented again on an oppo- 
site basis."); Red River Broadcasting Co. v. Federal Communications Commis- 
sion, 69 App. D.C. 1, 5-6, 98 F.2d 282, 286-87 (1938) ("To permit . . . [an inter- 
ested] person to stand aside and speculate on the outcome [at the Commission]; 
if adversely affected, come into this Court for relief, and then permit the whole 
matter to be reopened in his behalf, would create an impossible situation."); 
Colorado Radio Corporation v. Federal Communications Commission, 73 App. 
D.C. 225, 227, 118 F.2d 24, 26 (1941) ("We cannot allow the appellant to sit back 
and hope that a decision will be in its favor and then, when it isn't, to parrywith 
an offer of more evidence."); Hormel v. Helvering, 312 U.S. 552, 557 (1941) 
(Even where an issue not raised below might be reviewed because of the require- 
ments of fundamental justice, the Court will not do so when petitioner has ex- 
pressly waived reliance upon that issue). 


0. 


Buckeye's First Amendment Claim Is Mistaken: 
A "Re-utterer" Is Entitled to No More 
Protection Than the "Utterer" 


Buckeye argues that the Commission's CATV rules, particularly 
Section 74.1107, abridge its constitutional right "to distribute informa- 
tion and entertainment free from governmental interference" (App. Br., 
p. 13). But the essence of the Commission's duty and authority under the 
Communications Act is to prescribe and therefore limit the reach of 
broadcast service from particular stations or sources — geographically 
and in countless other ways — thereby limiting "freedom of utterance" 
in broadcasting. This does not violate either the First Amendment, Na- 
tional Broadcasting Co. v. United States, 319 U.S. 190, 226-27 (1943), or 
the anti-censorship provision of Section 326 of the Act. Carter Mountam 
Transmission Corp. v. Federal Communications Commission, 116 U.S. 
App. D.C. 93, 98, 321 F.2d 359, 364 (1963); Idaho Microwave, Inc. v. Fed- 
eral Communications Commission, 122 U.S. App. D.C. 253, 257, 352 F.2d 
729, 733 (1965). What Buckeye truly seeks is to foreclose the Commis- 
sion from limiting service extension when accomplished by CATV. 


This Court has held in Idaho Microwave, supra, thataCATV's rights 
under the First Amendment are not abridged, and Section 326 is: not vio- 
lated by the Commission's CATV non-duplication rule, which imposes a 
prohibition on CATV distribution of certain programs. Ibid.* We think 
that holding is controlling here. 


Further, we believe no case exists which holds that a re-utterer is 
entitled to a higher degree of First Amendment protection than is the 
utterer.> The Commission, through its table of television allocations, 


4 "gimilar contentions were rejected by... [this Court] in the Carter Moun- 
tain case." Ibid. 


5 Certainly no case cited by Buckeye holds to that effect, or even bears on the 
question. 


its transmitter power limit rules, its antenna height limit rules and other 
regulations, has acted to limit the extension of television signals so as 
to protect the public interest in diverse local broadcasting and to com- 
ply with the requirements of the Communications Act.® Buckeye's con- 
tention necessarily implies that the First Amendment protects against 
regulation such television station signal extension when accomplished by 
CATVs, but not when attempted by the stations themselves. This conten- 
tion is without merit. 


For example, Section 325 of the Communications Act prohibits a 
station from rebroadcasting a program without the permission of the 
originating station. When viewed against the First Amendment, that sec- 
tion has at least the same restrictive effect as the rules Buckeye chal- 
lenges here. The only difference is that Buckeye hasaCATV system, not 
a station. That difference is obviously immaterial in this context. 


Moreover, Section 74.1107 does not prohibit Buckeye from distrib- 
uting the information and entertainment broadcast by Lansing station 
WJIM-TV. Rather it requires Buckeye, before being authorized to do so, 
to show in a hearing that such distribution will not impair the public in- 
terest in development of local UHF broadcasting. 


Ii. 


Buckeye and Its Owners, Cox and the Toledo Blade, Had a Year of 
Notice About Section 74.1107 and Opportunity, From 1962 Until 
1966, To Participate in CATV Rulemaking, but Did Not Do So 


Buckeye claims that it had inadequate notice with respect to Section 
74,1107, and, therefore, that it was denied its right, under Section 4(a) 
and (b) of the Administrative Procedure Act, 5 U.S.C. § 1003(a) and (b), 


6 particularly Sections 1 and 307(b). See, e.g., FCC Rules and Reg., Sections 
73.606 (table of assignments), 73.610 (minimum mileage separations), 73.614 
(power and antenna height requirements), 73.655 (limitations on rebroadcast), 
73.685 (transmitter location). 


to full participation in the rulemaking procedure and, consequently, that 
its Fifth Amendment rights were also abridged (App. Br., pp. 16-25). 

But Buckeye and its two owners are large and presumably sophisticated 
members of the broadcasting, CATV and newspaper industries.” Buck- 
eye has never claimed that it had no actual knowledge about the rulemak- 
ing, nor could it. Indeed, Storer challenged Buckeye to deny that it had 
actual notice and it did not (R. 96). 


Buckeye's claim is, therefore, an abstract assertion that the notice 


7 Buckeye Cablevision, Inc. is owned 55% by the Toledo Blade Co. which owns 
both of the newspapers in Toledo, Ohio (Editor and Publisher Yearbook ,:210 
(1966) ) and 45% by Cox Cablevision Co. Buckeye, Petition for Reconsideration, 
Docket No. 15971, p. 1, March 25, 1966; Television Factbook , 228-c (1966). The 
Cox group is a large newspaper and radio and television station owner. Cox 
Broadcasting Company owns television stations in Dayton, Ohio, Atlanta, Geor- 
gia, Charlotte, North Carolina, Oakland-San Francisco, California, and: Pitts- 
burgh, Pennsylvania. Id. at 219-c. Cox also owns radio stations in Dayton, At- 
lanta and Charlotte, and in Miami, Florida. Ibid. Its stock is traded on the New 
York Stock Exchange. (Judicial notice requested.) For the first six calendar 
months of 1966, Cox Broadcasting Company enjoyed sales of $18 million, pre- 
tax earnings of $5.5 million and net earnings of $2.7 million. Television Digest, 
July 25, 1966, p. 12. 


Cox Cablevision, Inc. has extensive CATV system, equipment manufactur- 
ing and microwave interests. It owns three CATVs in Pennsylvania, eight in 
Washington and four in Oregon. It owns 50% of Ohio Cablevision, Inc., which — 
has a CATV in Findlay, Ohio. It owns 25% of the CATV franchise for Redding, 
California. Television Factbook, 233-c (1966). Cox Cablevision also has a mi- 
nority interest in Columbus Communications Corporation, which holds CATV 
franchises in Vernon and North Vernon, Indiana. Ibid. Cox Broadcasting and 
the Cleveland Plain Dealer own Cleveland Area TV, Inc., which holds CATV 
franchises in Beachwood and Shaker Heights, Ohio. Id. at 232-c. Buckeye, in 
addition to owning the CATV system in Toledo, Ohio, holds CATV franchises in 
Maumee and Sylvania, Ohio. Id. at 228-c. Cox Cablevision owns 17% of Trans- 
Video Corporation. Trans-Video owns six operating CATVs in California in- 
cluding the San Diego, California CATV. Trans-Video also owns five CATVs 
which are either under construction or franchised. It has two CATV subsidi- 
aries, Mission Cable Co. and Pacific Video Cable Co. Id. at 242-c. Cox Ca- 
blevision owns Video Service Co., a CATV microwave operator in Indiana. Id. 
at 233-c. Video Service is also an applicant for a CATV franchise in Dayton, 
Ohio (id. at 159-c), where Cox owns both the morning and evening newspapers. 
Editor and Publisher Yearbook, 202 (1966). Cox Cablevision also owns: 50%.of 
Kaiser-Cox Corporation, a CATV equipment manufacturer. ; 5 
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given by the Commission with respect to Section 74.1107 was inherently 
vague (App. Br., p. 18). § But Buckeye is wrong, both in the abstract and 
in the particular. The Notice of Inquiry and Notice of Proposed Rule- 
making, 1 F.C.C.2d 453 (1965)° devoted five printed pages to the prob- 
lem of CATV impact on the development of new local UHF stations in 
major markets. Id. at 468-72. It established an interim procedure, 
pending the adoption of new rules, requiring that: 


"(A ]pplications for microwave facilities to be used to 
relay the signal of any television station to a CATV 
system in a community with four or more commer- 
cial channel assignments and three or more stations 
in operation (or with at least two stations in opera- 
tion and one or more stations authorized or applied 
for) must be accompanied by a clear and full show- 
ing that in the particular circum stances agrant would 
not pose a substantial threat to the development of 
independent UHF service in the area. A like showing 
must be made in applications for microwave facilities 
to serve a CATV system in a community where, be- 
cause of its proximity to another community (or com- 
munities) having three or more existing commercial 
stations (e.g., within the Grade B contour of such 
three or more commercial television stations), any 
new UHF television station would be independent in 
operation." Jd, at 471. (Emphasis added.) 


Further, the Commission requested that: 


In order to be in a position to take definitive action, if 
appropriate, we specifically invite comment on whether 
the foregoing course of action as to applications before 
the Commission should be extended to the non-micro- 
wave CATV system in the same type of situation (€.2., 


8 We think a claim of vagueness which fails to state what was said in the no- 
tice is disingenuous. 


® Hereinafter cited as 1965 CATV Notice. 
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through a rule which would prohibit the extension of the 
signal of any television station beyond its Grade B con- 
tour into a community with the situation described above 
.... without there having been a clear and compelling 
showing that in the particular circumstances there is no 
threat to the development or maintenance of independent 
UHF service in the community)." Id, at 472. (Emphasis 
added.) 


There is nothing vague about these statements. The 1965 CATV 
Notice was released almost a year before Buckeye began operation and 
almost a month before Buckeye obtained a franchise for its Toledo 
CATV. ?° Toledo clearly fell within boththe market categories described 
above. It is a community with five commercial television channel as- 
signments (FCC Rules and Reg., Section 73.606). The Commission's 
records show that the application by intervenor Overmyer for a UHF 
third commercial station was filed on April 4, 1963 and grantedon March 
10, 1965. An application for a UHF fourth commercial station was ten- 
dered on November 11, 1965.1 Toledo is also within the Grade B con- 
tour of at least the three VHF Detroit network-affiliated stations. See 
3 F.C.C.2d 798, 800. The Commission's notice clearly complied with 
the requirement of Section 4(a) of the Administrative Procedure Act, 5 
U.S.C. $ 1003(a), that it set forth the "substance of the proposed rule or 
a description of the subjects and issues involved." Logansport Broad- 
casting Corp. v. United States, 93 U.S. App. D.C. 342, 346, 210 F.2d 24, 
28 (1954); Owensboro On The Air v. United States, 104 U.S. App. D.C. 
391, 397, 262 F.2d 702, 708 (1958). Buckeye cites no cases to the con- 
trary. 


1 Buckeye obtained its CATV franchise from the Council of the City’ of Toledo 
on May 17, 1965 (R. 1) and began operation on a test basis on March 16, 1966 
ey 73). The 1965 CATV Notice was released on April 23, 1965. 


1 That application was dismissed on August 24, 1966. 


IV. 


Buckeye's Claim That the Public Was Misled Into Believing 
That No CATV Rules Would Be Adopted Priorto Further Com- 
mission Proceedings and Congressional Action Is Wrong, as 
Well as Irrelevant. 


Buckeye claims that "the public was misled," by the 1965 CATV No- 
tice 2 into believing that the Commission would issue afurther notice and 
await Congressional action, before adopting new CATV rules (App. Br., 
pp. 19-20). But Buckeye never claims that it was misled. Its contention 
is, therefore, irrelevant. 


We think that the portions of the 1965 CATV Notice, quoted supra, 
pp. 10-11, must have put Buckeye, Cox and the Toledo Blade on notice not 
only that the Commission might adopt a new major market CATV rule, 
but also as to what the substance of that rule would be. Itistrue that the 
Notice stated that there would probably be further proceedings. But the 
Commission was careful to make it clear that this was a probability, not 
a certainty. It stated: 

"{I]n order to be in a position to take any rulemaking ac- 
tion found appropriate at the conclusion of this proceed- 
ing, without conducting new proceedings, comments are 


requested on the proposals of petitioners and the addi- 
tional matters indicated above. 


* Ke * 


"Consideration of nonmicrowave CATV systems is in- 
cluded in order to conserve time andto avoid the neces- 
sity for a second proceeding, particularly in the event 
no legislation is forthcoming and the comments in this 
proceeding confirm our initial conclusion that the Com- 


12 we note that Buckeye consistently refers to this notice as a Notice of In- 
quiry, neglecting to refer to the fact that it was also entitled a Notice of Pro- 
posed Rulemaking. 


13 


mission has present jurisdiction over all CATV systems. 
Moreover, we believe it appropriate, as requested by one 
of the petitioners, to put all persons who now operate or 
who propose to operate CATV systems on notice that | 
CATV operations may be subject to Commission regula- 
tion of the nature indicated, whether microwave is used 
or not."" 1965 CATV Notice, supra at 476-77. 


Despite these warnings neither Buckeye nor its owners filed com- 
ments or reply comments in response to the Notice. Thus, Buckeye 
chose to gamble (1) that the Commission would not adopt either interim 
or permanent rules without further proceedings, (2) that it would get its 
Toledo CATV into operation before the new rules became effective, and 
(3) that the new rules would exempt existing CATVs from the proscrip- 
tions of the new rules, a decision which the Commission had never sug- 
gested it would make. In order to be able to carry one of its nine tele- 
vision signals, Buckeye is required by the new rules to show in an 
evidentiary hearing that local UHF broadcasting will not be impaired. 
To that limited extent it has lost its triple gamble. It has a right to 
gamble, but certainly no constitutional or statutory right to be insured 
against the possibility that it might lose. 


Similarly, with respect to Congressional consideration of the CATV 
problem, the Commission made legislative proposals in its CATV Sec- 
ond Report and Order, supra at 787-88, and testified before Congres- 
sional committees urging Congressional action. Hearmgs Before the 
Subcommittee on Communications of the Senate Committee on Com- 
merce, 89th Cong., 1st Sess., ser. 18, at 48-134 (1965); Hearmgs Before 
the Subcommittee on Communications and Power of the House Committee 
on Interstate and Foreign Commerce, 89th Cong., 1st Sess., ser. 16, at 
3-120 (1965). But it made no commitment that if Congress did nothing, 
neither would the Commission. Its action in conducting a rulemaking 
proceeding while Congress was considering the CATV problem showed 
clearly that it had no such intention. 


V. 


Buckeye Had No Right to an Oral Hearing as a Part of the 
Commission's Rulemaking, nor Would an Oral Hearing 
Have Been of Assistance to the Commission. 


Buckeye argues that it had a statutory or constitutional right to an 
oral hearing as part of the Commission's rulemaking and that this was 
denied it (App. Br., pp. 22-25). But Buckeye had no right to an oral hear- 
ing. It did have a right to ask the Commissionto exercise its discretion 
to grant such a hearing. However, neither Buckeye nor its owners filed 
comments in the proceeding, either to ask for a hearing or for any other 
purpose. 


Moreover, Section 4(b) of the Administrative Procedure Act ex- 
pressly permits the adoption of rules, "with or without opportunity to 
present ...[data, views or arguments] orally" being afforded, In "rule- 
making, there is no constitutional right to any hearing whatsoever." 


Willapoint Oysters, Inc. v. Ewing, 114 F.2d 676, 694 (9th Cir. 1949), 
cert, den., 338 U.S. 860 (1950), and the cases cited therein. 


Buckeye seems to believe that because the policy questions with 
respect to CATV are numerous and complex — which they certainly are 
— there was a particular "need for oral testimony and ‘live’ witnesses" 
(App. Br., p. 24). The opposite seems more true. When issues are as 
broad and complex and parties as numerous as they were in the CATV 
rulemaking, carefully prepared data and written comments are com- 
monly far more valuable than oral argument or the taking of testimony. 
This fact is reflected in the Administrative Procedures Act's require- 
ment that there be hearings in adjudicatory, but not in rulemaking pro- 
ceedings. 


Beginning with its first CATV Notice of Proposed Rulemaking, is- : 
sued on December 14, 1962, 27 Fed. Reg. 12586 (1962), the Commission 
has received extensive factual studies, comments and reply comments 
from dozens of interested parties, providing a staggering volume of data 
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and argument on all aspects of the CATV problem in general, and on the 
proposed rules in particular.!° 


VL 


Buckeye's Right to a Full and Fair Hearing in the 
Show Cause Proceeding Has Not Been Denied. 


A. The Commission Properly Limited the Show Cause Proceeding 
to the Issue of Whether Buckeye Was Complying With Section 
74.1107. 


Buckeye was granted an evidentiary hearing in the show a pro- 
ceeding.. The issue in that proceeding was limited to the question of 
whether Buckeye was then in compliance with the requirement of Section 
74,1107 of the Commission's rules that it not import distant signals with- 
out first obtaining Commission authorization (R. 3). The Commission 
further held that, as provided for by Section 74.1107, Buckeye was enti- 
tled to a full hearing on the question of whether such an authorization 
should be granted, but that this hearing should be held later. Buckeye 
Cablevision, Inc., 3 F.C.C.2d 798 (1966). Buckeye complains in essence 
that it was denied the hearing to which it was entitled in the show cause 
proceeding because the Commission refused to consider the broader 
issues in that hearing.“ To put it another way, Buckeye objects to the 


18 this office, alone, filed some 380 pages of facts and argument, including an 
econometric study which has recently been reported by Harvard University in its 
Quarterly Journal of Economics. Fisher and Ferrall, "Community Antenna Tel- 
evision Systems and Local Television Station Audience," 80 Q.J.E. 227-51 
OH): 


4 We think Buckeye's true objection is that it was not permitted by the Com- 
mission to use the Commission's cease and desist order as the basis for an un- 
timely second reconsideration of the Commission's CATV rules. For Buckeye 
has never requested a full hearing, as provided for by Section 74.1107.: Had it 
done so, it would have been required to wait its turn in the processing line. De- 
spite Buckeye's failure to make such a hearing request, the Commission deter- 
mined to treat Buckeye's petition for waiver of Section 74.1107 as a, request for 
a full evidentiary hearing, to be held when Buckeye's turn in line comes. Buck- 
eye Cablevision, Inc., 3 F.C.C.2d 808, 813 (1966). 
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fact that it was required to stop importing one distant Lansing television 
signal into the Toledo market pending a full evidentiary hearing to de- 
termine the impact of such importation on the public interest in poten- 
tial local broadcasting in Toledo. 


The Commission's reasons for refusing this request were fully ex- 
plained. They reflect the Commission's valid administrative procedural 
determination that ". . . Buckeye, and others similarly situated, comply 
fully with our rules so that the public will not be led to rely on a service 
which we may ultimately find not to be in the public interest." Buckeye 
Cablevision, Inc., 3 F.C.C.2d 798, 804 (1966). *° 


The two cases relied upon by Buckeye did not hold otherwise: 


1. InC. J. Community Services, Inc. v. Federal Communications 
Commission, 100 U.S. App. D.C. 379, 246 F.2d 660 (1957), the Commis- 
sion had, during the late 1940s and early 1950s, delayed in adopting li- 
censing requirements for booster television stations, necessary for re- 
ceiving television in many rural areas. As a result, the hundreds — if 
not thousands — of such booster stations which had sprung up across the 
country, many in mountainous Western areas, were unlicensed and there- 
fore illegal. 


This Court refused to accept the Commission's argument that, until 
the Commission got around to adopting rules, the only alternative to li- 
censed operation of booster stations was no operation. Id. at 382, 246 
F.2d at 663. It therefore refused to enforce a Commission cease and 
desist order directed against a community booster station located in the 


15 and, perforce, the impact of other distant signal importation, e.g., from 
Cleveland, Chicago or New York. 


16 woreover, were the Commission to permit, pending the outcome of an evi- 
dentiary hearing, temporary operation in violation of its rules, public reliance 
on such operation could become the basis for the Commission's decision. That 
would be improper. Cf. Fovt Harrison Telecasting Corp. v. Federal Communi- 


cations Commission, 116 U.S. App. D.C. 347, 354, 324 F.2d 379, 386 (1963). 
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little town of Bridgeport, Washington, suggesting instead that the Com- 
mission "get on" with a rulemaking proceeding. Id, at 383, 246 F.2d at 
664, 


The C. J. Community case reflects this Court's dissatisfaction with 
Commission delay in meeting an important rulemaking need. In.C. J. 
Community, it was "clear that the Commission decided it had no discre- 
tion, once it found a violation to exist," to refrain from issuing a cease 
and desist order. Ibid, "It even so argued." Ibid, The precise holding 
of the case is that the Commission was wrong, it did have discretion, 
and it should have exercised it by constructive rulemaking rather than 
by cutting off the only way many people could receive any television 
service. Here, the Commission has expressly exercised discretion so 
as to preserve and foster local television service. 


2. In Booth American Co. v. Federal Communications Commission, 
D.C. Cir., Case No. 20,376, September 16, 1966 (per curiam), further 
opinion October 3, 1966 (per curiam), this Court, citing the C. J. Commu- 


nity case, has stayed pending determination on the merits a Commission 
order requiring a CATV not to extend its service. The essence of that 
determination is that the appellant had good reason to believe from the 
Commission's February 15, 1966 public notice announcing the forthcom- 
ing new rules that the extension of service appellant began on March 4 
would be permissible within those rules. Both in its original order and 
in its order on petition for rehearing, this Court expressly limited its 
holding to the question of new geographic extension. September 16 Order, 
p. 5; October 3 Order, pp. 2-3. 


The Booth American ‘case is not applicable here. Unlike Booth 
American, Buckeye began operating its Toledo CATV after the complete 
text of Section 74.1107 was released. Further, while the February 15 
notice was vague about geographic extension by existing systems, it was 
explicit about new systems. Within the past month this Court made 
that distinction clear when, in Jackson TV Cable Co, v. Federal Commu-. 
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nications Commission, Case No. 20,488, it refused to staya Commission 
order directing a new CATV to cease operation in violation of Section 
74.1107. The facts in the Jackson case are substantially identical to the 
facts in this case. 


B. The Expedited Procedure Ordered by the Commission 
in the Show Cause Proceeding Was Imperative to Pre- 
serving the Effectiveness of the Commission's CATV 
Rules in Toledo. 


The Commission's show cause order provided that the hearing rec- 
ord should be certified directly to the Commission (R. 1-4). Buckeye 
objects to this expedition and claims it was so rushed that it was denied 
a full hearing (App. Br., pp. 35-38). Basing its contention on Section 
409(a) of the Communications Act and on Channel 16 of Rhode Island v. 
Federal Communications Commission, 97 U.S. App. D.C. 179, 229 F.2d 
520 (1956), Buckeye also claims that it was denied its statutory right to 
file exceptions to a hearing examiner's decision prior to final Commis- 
sion decision (App. Br., p. 38). 


But there was only one issue in this case: compliance with Section 
74,1107. Not only did Buckeye never contend that it was complying with 
that section, but in addition the record was not closed until Buckeye in- 
dicated that it would introduce no evidence with respect tothe compliance 
issue. Tr. 92-93; Buckeye Cablevision, Inc., 3 F.C.C.2d 798, 801 (1966). 
Moreover, the voluminous Buckeye pleadings which were a part of the 
record before the Commission more than adequately set forth Buckeye's 
position on the numerous issues argued by Buckeye in this appeal which 
were not in issue before the Commission. 


Similarly, the need for the expedited procedure was clear. Buckeye 
had "raced the clock prior to the March 17 FCC report and order dead- 
line, and was delivering to 52 homes 8 hours before the 17th." CATV, 3 
F.C.C.2d 816, 821-22, quoting Cable Television Review, April 4, 1966, 
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p. 3. There was no reason to believe that the race was over when, on 
March 25, 1966, the Commission issued its show cause order (R. 1-4)."” 
If the Commission was to be able to have the Section 74.1107 evidentiary 
hearing before thousands of Toledo CATV subscribers had become de- 
pendent on Buckeye's illegal service, expedition was imperative. 


Section 409(a) provides for elimination of an intermediate decision 
when expedition is "imperatively and unavoidably required for due and 
timely execution" of the Commission's functions. The substantial data 
on mushrooming CATV growth in major markets, the Commission's pol- 
icy determinations in its CATV Second Report and Order, and Buckeye's 
frantic expansion in Toledo made it clear that if those policies were to 
be effectively implemented, expedition was essential. Id. at 781, Buckeye 
Cablevision, Inc., 3 F.C.C.2d 798, 801-04 (1966). Without it, the purpose 
of the show cause proceeding, to prevent subscribers from coming to 
rely on services which might be determined to be adverse to the devel- 
opment of local UHF broadcasting, would be completely frustrated. 


Section 409(a) requires that a finding of necessity be made by the 
Commission "upon the record." Buckeye attempts to suggest that this 
means the Commission could not order expedition until after it had re- 
viewed the completed hearing record in the show cause proceeding (App. 
Br., p. 36). This makes no sense. The Commission knew, from the rec- 
ord in its rulemaking, that its show cause proceeding required expedition. 
The proceeding was, therefore, limited solely to the question of whether 
the Grade B signal of WJIM-TV (or any other station carried by Buck- 
eye) failed to reach Toledo, 7.e., the issue of compliance with Section 
74.1107. Completing the record on this issue would not contribute to the 
Commission decision on the need for expedition. We think that the plain 
meaning of Section 409(a) is that the Commission's expedition decision 


1 Six weeks later, at the time of the hearing, Buckeye was perving about 1, 200 
subscribers, and no longer on a test basis (Tr. 74-75). 
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may be made whenever the record before the Commission shows it tobe 


imperative, not at some arbitrary time or upon a particular record, as 
Buckeye contends. 


The fact is that the Commission carried through on expediting the 
proceeding, releasing its decision only four weeks after the record was 
closed (R. 373). This fact alone suffices to distinguish Channel 16 of 
Rhode Island v. Federal Communications Commission, supra. The prob- 
lem in the Channel 16 case was that the Commission's claim that expe- 
dition was required was "not convincing in view of the time-consuming 
process which was ordered." Id, at 183, 229 F.2d at 524. 


The expedited procedure followed by the Commission here was 
manifestly required by the circumstances and not anabuse of its discre- 
tion under Section 409(a) to omit an initial decision and oral argument 
thereon. See RCA Communications v. Federal Communications Com- 
mission, 99 U.S. App. D.C. 163, 167, 238 F.2d 24, 28 (1956). Cf. Florida 
Economic Advisory Council v. Federal Power Commission, 102 U.S. 
App. D.C. 152, 251 F.2d 643 (1957) (upholding a comparable proceeding 
by the Federal Power Commission under the identical wording of Section 
8(a) of the Administrative Procedure Act). 


Vi. 
That Some CATVs Are Exempted From Section 74.1107 


on a "Grandfathered" Basis Does Not Make the Rule 
Retroactive, nor Would It Be Ilegal if It Did. 


Buckeye began operation of its Toledo CATV on March 16, 1966 on 
a test basis (Tr. 81-82). In its brief (pp. 25-32), it objects (a) to Section 
74.1107's becoming effective before April 18, 1966, z.e., 30 days after it 
was published in the Federal Register, and (b) to Section 74.1107's ap- 
plying to CATVs which began operation prior to the date the rule became 
effective, i.e., March 17, 1966. It claims that no "good cause" was shown 
by the Commission for making Section 74.1107 effective upon publication 
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in the Federal Register (App. Br., pp. 30-32) and that the grandfathering 
of only pre-February 15, 1966 CATV makes the rule illegally retroactive 
(App. Br., pp. 27-30). 


A. There Was "Good Cause" for Making Section 74.1107 
Effective Upon Publication, as Permitted by Section 


4(c) of the Administrative Procedure Act. 


As discussed above, in order to avoida race to begin service — even 
if only to a few subscribers on a test basis, which in turn would be used 
to justify greatly expanding service — by many of the 1,200 CATVs 
franchised but not in operation in March, 1966, the Commission made 
Section 74.1107 effective on its date of publication in the Federal Regis- 
ter, rather than 30 days thereafter. It stressed that no usefal purpose 
would be served by a March 17-April 18 hiatus and that new service. 
might be begun during that hiatus, upon which subscribers would come to 
rely, but whichthe Commission might ultimately determine to be adverse 
tothe development of local UHF broadcasting. Thus, in order to achieve 


an "orderly procedure" and in view of "the desirability of avoiding dis- 
ruption [of CATV service]as muchas possible," the Commission, "rather 
than . . . waiting passively on the sidelines for the 30-day period to ex- 
pire," made Section 74.1107 effective upon publication in the Federal 
Register. CATV Second Reportand Order, 2 F.C.C.2d 725, 784-85 (1966); 
CATV, 3 F.C.C.2d 816, 823 (1966). "Good cause," as required by Sec- 
tion 4(c) of the Administrative Procedure Act was thus shown. 


B. The Grandfathering of Only Pre-February 15, 1966 
CATV Operations Was a Practical Necessity and Did 
Not Make Section 74.1107 Retroactive. 


In addition to making Section 74.1107 effective upon publication in 
the Federal Register, the Commission provided a grandfather exemption 
from that rule for all major market CATV operations begun prior to --: 
February 15, 1966. While the Commission had reached an accord on:the 
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new CATV rules (including Section 74.1107) by February 14, 1966, the 
lengthy CATV Second Report and Order and the three accompanying sep- 
arate statements by individual Commissioners were not completed until 
March 4 and not released until March 8. In view of the enormous general 
interest in the Commission's deliberations, which had been going on for 
three days and which were widely discussed in the press, the Commis- 
sion released, on February 15, 1966, a detailed Public Notice (Mimeo 
No. 79927) describing its new rules. In that Notice the stated applica- 
bility of what became Section 74.1107 to Buckeye's Toledo CATV was 
unequivocal. Id. at 1. 


Unless the Commission were to permit, between February 15 and 
March 17, the dash to the wire which it sought to avoid between March 
17 and April 18 by making Section 74.1107 effective on publication in the 
Federal Register, it was necessary either to make clear that the rule, 
when effective, would apply to all CATV operations begun after Febru- 
ary 15, or to issue no notice. In order to avoid disruption of existing 
service to which subscribers had become accustomed, the Commission 
had decided to exempt CATV operations in existence at the time it 
reached its decision. Jd. at 2. For these reasons, a grandfather pro- 
cedure was adopted. Ibid, 


Buckeye does not contend that the Commission lacks authority to 
regulate all CATVs without regard to the date they commenced opera- 
tion. Indeed, all of the Commission's CATV rules — and virtually all 


of its other rules, except those with effective grandfather exemptions — 


apply without regard to when operation begins. 


Nor does Buckeye contend that Section 74.1107's division of CATV 
operations into pre- and post-February 15, 1966 is arbitrary or dis- 
criminatory. Rather, it contends that the major market rule is retro- 
active and for that reason alone should be judicially frowned upon. But 
Section 74.1107 was not retroactive. It explicitly became effective on 
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the day it was published in the Federal Register. CATV Second Report 
and Order, 2 F.C.C.2d 725, 789. 


C. Grandfathering Provisions Have Been Frequently Used 
by the Commission and Approved by the Court. 


We know of no statute or case condemning a grandfather provision 
which neither denies equal protection or due process of law nor offends 
some particular statutory requirement. Certainly Buckeye has cited 
none. Rather, it relies on a line of cases which holds that an adminis- 
trative agency must not, in adjudicatory proceedings, impose retroac- 
tive penalties for conduct conforming to rules adopted earlier by the 
agency in its quasi-legislative capacity upon which persons had prop- 
erly relied.!® But Section 74.1107 reversed no earlier rule. It is the 
first major market CATV rule, the product of a year of rulemaking 
whose public contemplation pre-dates Buckeye's Toledo CATV franchise. 


Buckeye confuses grandfather provisions, which confer a benefit by 
exempting current conduct begun at an earlier date, with retroactivity 
which imposes a penalty for past conduct, legal at the time it was done. 
Grandfathering provisions are frequently employed by the Commission, 
for example, to exempt persons who have made substantial investments 
in reliance on pre-existing Commission rules which are being changed, 
and to preserve the public interest in continuation of the service result- 
ing from such reliance. See, ¢.g., 1964 Multiple Ownership Rules, 2 
Pike & Fischer R.R.2d 1588, 1591 (1964) (adopting duopoly rules: which 
prohibit common ownership of two television stations with substantially 
overlapping service areas). 


In Hearings on Applications for Second VHF Station, 3 Pike & 


18 F g., Arizona Grocery Co. v. Atchison T. and S. F. Ry. Co.,284 US. 370 
(1932) (cited in App. Br., p. 26); National Labor Relations Board v. E & B Brew- 
ing Co., 276 F.2d 594 (6th Cir. 1960) (cited in App. Br., p. 27); National Labor 
Relations Board v. Guy F. Atkinson Co., 195 F.2d 141 (9th Cir. 1952). 
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Fischer R.R.2d 909 (1964), the Commission adopted a new interim stand- 
ard with respect to applications for major market television stations by 
owners of existing major market stations: 
"Absent a compelling affirmative showing, we will des- 

ignate for hearing any application filed after December 

18, 1964 [the release date] for the acquisition of a VHF 

station in one of the top 50 television markets, if the ap- 

plicant or any party thereto already owns or has inter- 

ests in one or more VHF stations in the top 50 markets; 

we shall treat likewise any application to acquire inter- 

ests in two or more VHF stations in these markets if the 

applicant now has no interests in VHF stations in these 

50 markets." Jd, at 911. '° 


As in this case, the interim multiple ownership policy became effec- 
tive on the date it was released even though it was not published in the 
Federal Register until six days later. 29 Fed. Reg. 18399 (1964). 


Cut-off dates with grandfathering effect are applied by the Commis- 
sion in "freeze" cases and have been upheld by this Court as "a neces- 
sary and proper exercise of... [Commission] discretion." Kessler v. 
Federal Communications Commission, 117 U.S. App. D.C. 130, 138, 326 
F.2d 673, 681 (1963). And such provisions are proper administrative 
action, even though no advance notice is given, and even though they are 
made effective on the day announced. Ibid.; Mesa Microwave, Inc, v. 
Federal Communications Commission, 105 U.S. App. D.C. 1, 262 F.2d 
723 (1958); Harvey Radio Laboratories, Inc. v. United States, 110 U.S. 
App. D.C. 81, 289 F.2d 458 (1961). 


The requirements of the Commission's freeze order in Kessler 
were no more procedural and no less substantive than the requirements 


19 ~he Commission rule affected by the interim policy, Section 73.636, permits 
common ownership of five VHF and two UHF stations, without regard to market 
size. 
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of Section 74.1107. The Commission's purpose in making its Kessler 
order effective without advance notice was essentially the same as the 
Commission's purpose in making the day it announced Section 74.1107 
the grandfather cut-off date, z.e., to prevent a "flood of several hundred 
hastily prepared applications" by persons attempting to beat the cut-off 
date. Kessler v. Federal Communications Commission, supra at 142, 
326 F.2d at 685. 


D. Even if Section 74.1107 Were Retroactive, It Would 
Not Be Invalid. 


Even if the Commission had made Section 74.1107 effective on Feb- 
ruary 15 (or any other date prior to March 17), it would not be invalid.”° 
The cases cited by Buckeye do not hold to the contrary. 


In Litton Industries v. Renegotiation Board, 298 F.2d 156 (4th Cir. 
1962) (cited App. Br., p. 26), for example, the court explicitly upheld, 


20 in its argument on alleged retroactivity (App. Br., p. 27), Buckeye makes 
the confusing suggestion that Congress has expressed its disapproval of retro- 
active rules in the service requirements of Section 3(a)(3) of the Administrative. 
Procedure Act and the publication requirements of Section 7 of the Federal Reg- 
ister Act, 44 U.S.C. § 307. The point Buckeye appears to be attempting to make 
is that since it did not have notice of Section 74.1107 through publication in the 
Federal Register prior to that section's becoming effective, it is retroactive. 


Aside from the obvious non sequitur of a retroactivity argument based on 
statutory service and publication requirements, the notice standard of Section 7 
of the Federal Register Act is actual knowledge, and that standard applies to 
Section 3(a) of the Administrative Procedure Act. Kessler v. Federal Commu- 
nications Commission, 117 U.S. App. D.C. 130, 147, 326 F.2d 673, 690 (1963). — 
Cf. United States v. Aarons ,310 F.2d 341, 346 (2d Cir. 1962) (criminal case). 
Buckeye has not claimed, nor can it, that it did not have actual knowledge of 
Section 74.1107 on the day it was released, March 8, 1966, nine days pers its 
Toledo CATV system began operation. 


In Kessler, the facts were similar to those here. A freeze order was 
adopted on May 10 and published in the Fedeval Register on May 16. On May 14, 
an appellant tendered for filing an application prohibited by that order. The 
Commission's order refusing to accept the application was upheld. Kessler v. 
Federal Communications Commission, supra at 146, 326 F.2d at 689." 
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despite a claim of illegal retroactivity, a Renegotiation Board rule 
adopted on March 23, 1951, which excluded certain contracts made with 
the Government after January 1, 1951, from the requirements of the 
Renegotiation Act of March 21, 1951, 50 U.S.C. § 1211. ™ 


In National Labor Relations Board v. E & B Brewing Co., 276 F.2d 
594 (6th Cir. 1960) (cited App. Br., p. 27), the court said: 


"It is not suggested that under no circumstances may 
an administrative ruling apply retroactively. Indeed, 
as suggested in Securities and Exchange Comm. v. 
Chenery Corp., . . . any case of first impression has 
a retroactive effect, whether the new principle is an- 
nounced by a court or by an administrative agency. 


* OK 


‘We think the sound principle applicable is that stated 
in National Labor Rel. Bd. v. National Container Corp. 
as follows: ‘It is well settled that where, as here, an 
administrative agency in pursuance of its adjudicatory. 
function makes an ad hoc change in one of its adminis- 
trative policies, such change may be applied retroac- 
tively in'an appropriate case. Securities and Exchange 
Comm. v. Chenery Corp., 332 U.S. 194... . The test is 
whether "the practical operation of the Board's change 
of policy . . . [will] work hardship upon respondent al- 
together out of proportion to the public ends to be ac- 
complished.' N.L.R.B. v. Guy F. Atkinson Co., supra, 
[195 F.2d 149]... '"'" Jd, at 600 (bracket original). 
(The Atkinson case is also cited by Buckeye, App. Br., 
p. 27.) 


21-The act was also retroactive, the authority of Congress to make it so being 
upheld in Lichter v. United States, 334 U.S. 742, 789 (1948), rehearing denied, 
335 U.S. 836 (1948). 


The contract which gave rise to the illegal retroactivity claim was made on 
January 23, 1951. Id. at 159, n. 2. : : 
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In this case, since the substance of Section 74.1107 was announced 
as a proposal and all CATVs were warned they might be required to 
comply with it, all before Buckeye even obtained a franchise, it can 

_hardly be said that Buckeye has suffered an unmerited hardship. Even if 
Buckeye had suffered as a result of Commission action and even if Sec- 
tion 74.1107 were retroactive, the public interest in preventing CATVs 
from impairing local broadcasting vastly outweighs Buckeye's hardship. 
This is particularly true because the only hardship which Buckeye could 
possibly suffer would be that it not carry one Lansing channel whose pro- 
gramming is substantially duplicated on two other channels carried on 
the CATV before determination at an evidentiary hearing that such car- 
riage is consistent with the public interest in local broadcasting... 


In a very difficult case, Leedom v. International Brotherhood of 
Electrical Workers, 107 U.S. App. D.C. 357, 278 F.2d 237 (1960), this 
Court upheld the retroactive application of a National Labor Relations 
Board rule which set at two years the maximum permitted contractual 
bar to representation elections. The contract in issue was entered 16 
months before the new NLRB rule was adopted and included a three-year 
election bar. That the three-year bar conformed to NLRB rules in effect 
at the time the contract was entered was undisputed. Moreover, that ret- 
roactive application of the new rule would work a hardship on the Union 
"by way of the expense and turmoil of an election and the possibility of 
losing its representation rights" was not contested by the Board. Id. at 
361, 363-64, 278 F.2d at 241, 243-44. Rather, the Board contended and 
this Court agreed that "the considerations of orderly procedure and ad- 
ministrative flexibility outweigh disadvantages to the Union..." Jd, at 
363, 278 F.2d at 243. | 


22 WJIM-TV, Lansing, is a CBS affiliate. Television Factbook, 326-b (1966). 
Two other stations whose signals are carried by Buckeye's Toledo CATV, . 
WTOL-TV and WJBK-TV (3 F.C.C. 2d 798, 800), are also CBS affiliates. Tele- 
vision Factbook, 316-b, 504-b (1966). 
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In reaching its decision, the court noted that: "The vice inherent in 
retroactivity is, of course, that it tends to destroy predictability and to 
undercut reliance — both important aims of the law."" Id. at 360, 278 
F.2d at 240. It observed that, "the need for predictability must compete 
withthe need for change," particularly with respect to actions of admin- 
istrative agencies, where "a rigid rule requesting the agency to proceed 
in the first instance by rule-making would rob the administrative proc- 
ess of needed flexibility." Jd, at 360, 361, 278 F.2d 240, 241, pavaphras- 
ing Securities and Exchange Commission v. Chenery Corp., 232 U.S. 194, 
202 (1947). Here, of course, the Commission did proceed by rulemaking. 


Even if the Commission's action in applying Section 74.1107, after 
March 17, to CATVs beginning operation after February 15 and before 
March 17, were deemed to be retroactive application of that rule, the 
Commission's action here would be easier for the Court to uphold than 
was the action of the Board in Leedom, which changed an earlier rule 
upon which the Union had properly relied. And the impact of the retro- 
active action by the Board on the Union was substantial. The impact on 
Buckeye is not. 


The keystone of Buckeye's argument is its claim that it was relying 
on the Commission's policy of having no rule (App. Br., p. 27). But the 
Commission had no such policy, as Buckeye undoubtedly knew. 


CONCLUSION 
For the foregoing reasons the Commission's decision should be af- 
firmed. 
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ers, Inc. ("MST") adopts the counterstatement of the case 
contained in the brief of appellee. 


SUMMARY OF ARGUMENT 


1. The CATV distant signal rules and policies do not 
violate the First Amendment. They merely prevent CATV 
systems, which are business entities within the Commis- 
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sion's power to regulate, from accomplishing what tele- 
vision broadcasters are not permitted to accomplish — the 
transportation of television signals across the country 
without regard either to the rights of program owners or 
to the impact on smaller television stations. The distant 
signal rules and policies do not regulate program content. 
They merely provide the basis for determining whereand 
under what circumstances television signals may be car- 
ried beyond their normal service areas. They promote, 
rather than hinder, true freedom of speech. 


2. The Commission, in adopting the CATV distant sig- 
nal rules and pdlicies, did not violate Section 4 of the Ad- 
ministrative Procedure Act. First, there was adequate 
notice of the rule, both in the Notice of Proposed Rule 
Making and in comments of intervenor MST, which pro- 
posed rules more stringent than those the Commission 
either proposed or adopted. Second, the Commission was 
not requiredto hold oral argument before issuing the rules 
and the Second Report and Order, No statute contains 
such a requirement and no case imposes one. Moreover, 
the rules provide for evidentiary hearings. 


3. The distant signal rules are not "retroactive." 
They apply "grandfather" rights as of the first date on 
which the Commission announced the substance of its new 
rules, and hence frantic efforts to get into operation be- 
fore the rules were formally published in the Federal 
Register would not "grandfather" a CATV system operat- 
ing inviolation of the rules. This is common and entirely 
appropriate when an industry is first regulated. This be- 
ing so, making the rules effective on the date of publica- 
tion, rather than 30 days later, was justified. 


4, The cease and desist proceeding was properly con- 
fined to a single issue — compliance with the rules. Ap- 
pellant has asked for waiver ofthe rules. The request has 
been denied but has been treated as a request for a hear- 
ing. Many other such requests have been filed. All must 
wait their turn. What appellant wants is to be heard out 
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of turn because it was violating the rules. This the Com- 
mission should not be required to do. 


ARGUMENT 
IL 


The CATV Rules Do Not Violate the 
First Amendment 


Appellant argues that the CATV rules are unlawful 
because they place restrictions on appellant's "right" to 
carry the television signals it chooses to carry, in vio- 
lation of the First Amendment. * 


We need not stop here to debate the abstract question 
whether appellant's CATV operations "are protected by 
the First Amendment."" Presumably everyone is so pro- 
tected, but certainly appellant, no less than a newspaper 
publisher, is "engaged in business for profit exactly as 
are other businessmen who sell food, steel, aluminum, or 
anything else people want," Associated Press v. United 
States, 326 U.S. 1, 7 (1945), and in conducting that busi- 
ness it is subject to reasonable and proper laws and 
regulations. 


The real issue here is whether the Commission, hav- 
ing reached the conclusions on which it based its asser- 
tion of jurisdiction to regulate CATV,” has abridged free 
speech — in the constitutional sense — by limiting a CATV 
system's merchandising of distant television broadcast 
signals plucked from the air without the permission of or 


Talthough the argument is addressed to the rules generally, 
only the distant signal rules and their application are involved 
on this appeal. The order under review does not require appel- 
lant to carry any particular television station or to afford any 
station non-duplication treatment. 


2See Second Report and Order, Docket Nos. 14895, 15233 and 
15971, 2 F.C.C.2d 725 (1966). 
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payment to the originating stations, particularly where 
the CATV system brings into acommunity many programs 
for which local andarea television stations have exclusive 
broadcast rights. These activities of a CATV system, 
according to one court, "could be described as '* * * 
inconsistent with a finer sense of propriety * * Rr eae 
Cable Vision, Inc. v. KUTV, Inc., 355 F.2d 348, 352 (9th 
Cir. 1964), cert. denied sub nom. KLIX Corp. v. Cable 
Vision, Inc., 379 U.S. 989 (1965). 


In considering this question, it must be assumed that 
the Commission has jurisdiction to regulate CATV. It 
must also be assumed that the Commission has properly 
asserted that jurisdiction in keeping with its purpose, 
which draws strong support from the express congres- 
sional policy underlying the enactment of the all-channel 
receiver legislation of encouraging the development and 
expansion of a nationwide system of free television serv- 
ice provided by local and area television stations. As we 
will show, the Commission commits no violation of the 
First Amendment when it seeks, not to control program 


content, but to integrate CATV into this television sys- 
tem. 


Television broadcasting was a young industry in the 
late 1940's, when the Commission undertook to chart the 
industry's future. AM radio had developed helter-skelter. 
License grants were made essentially on an ad hoc "'de- 
mand" basis with little effort to relate any particular ap- 
plication, except insofar as electrical interference was 
concerned, to the number and location of radio stations 
that were in existence at the time of the application or 
that could come into existence in the future. The Com- 
mission took hold of television at an early stage and de- 
veloped a comprehensive plan under which available 
channels were to be allocated to different communities 
and areas. The allocation plan was designed to satisfy, 
"go far as possible," two different public interest goals 
— (1) at least one, and preferably more than one, off-the- 
air service for "all the people of the United States," and 
(2) local or area television stations for aS many commu- 
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nities as possible. Maximum fulfillment of the first goal 
alone would suggest having a substantial number of super- 
powerful stations in a handful of strategically located cit- 
ies, and the so-called DuMont plan called for essentially 
such a channel allocation plan. This approach, however, 
was thought by the Commission to represent too great a 
sacrifice of the second goal (because of electrical inter- 
ference problems). Local and area stations could tailor 
their programming — for instance, news and discussion 
of local or regional affairs — to the needs and interests 
of the people in the communities the stations served, thus 
giving those people both national and locally oriented pro- 
gramming instead of only the former. The DuMont plan 
was therefore rejected. Channel allocations were made 
with an eye toward a balance between the two goals de- 
scribed above. As a necessary corollary, specified lim- 
its were placed upon tower heights and transmitter power 
thus "establish[ing] areas or zones to be served by any 
stations," Sec. 303(h).° The Commission's approach was 
sustained by this Court. Logansport Broadcasting Corp. 
v. United States, 93 App. D.C. 342, 210 F.2d 24 (1954); 
Peoples Broadcasting Co. v. United States, 93 App. D.C. 
78, 209 F.2d 286 (1953). 


The original Table contemplated use of both UHF and 
VHF channels. By 1962, there were 500 VHF stations on 
the air (of a total of 681 channels allocated) but only 103 
UHF (out of 1,544 channels allocated). Thus, 93 per cent 
of the available UHF channels were idle. With little pub- 
lic demand for "all-channel" sets, only 16 per cent of tel- 
evision receivers in American homes in 1962 could re- 
ceive UHF, and only 6 per cent of sets produced in 1961 
could do so. H.R. Rep. No. 1559, 87th Cong., 2d Sess. 2 
(1962). The House Commerce Committee said: 


"If the American people are to have the chance 
to enjoy the benefits of television service to the 


3 See Sixth Report on Television Allocations, 1 R.R., Part 3, 
91:599 (1952); 47 C.F.R. § 73.606(b). 
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" fullest degree, then a major portion of the UHF 
channels not now assigned must be put into opera- 
tion.” (Ibid.) 

Congress thereupon took the extraordinary step of enact- 
ing the "'all-channel"' receiver law, which enabled the Com- 
missionto require all television sets shipped in interstate 
commerce (or imported from abroad) to be capable of 
receiving all of the UHF and VHF television broadcast 
frequencies. Act of July 10, 1962, 76 Stat. 150, adding 
Secs. 303(s) and 330 to the Communications Act. The 
Commission has implemented the statute by appropriate . 
regulations, 47 C.F.R. § 15.65(a). 


The all-channel receiver law is a clear congressional 
approval of the policy decisions that underlay the adoption 
of the Table of Allocations. The House Committee Report 
declared "the goal" to be 


"a commercial television system which will (1) be 
truly competitive on a national scale by making 
provision for at least four commercial stations 
in all large centers of population; (2) provide at 
least three competitive facilities in all medium- 
sized communities; and (3) permit all communi- 
ties of appreciable size to have at least one tele- 
vision station as an outlet for local self-expres- 
sion." (Jd. at 3.) 

And the Commissionhas voiced the fear that this goal will 
be frustrated if CATV systems are permitted to transport 
television signals from afew huge metropolitan areas like 
New York, Los Angeles and Chicago into other communi- 
ties throughout the United States. 


Underlying the Commission's concernis abasic prop- 
osition of broadcasting economics, viz., that a station's 
revenues — and hence its ability to survive and to offer 
quality programming — is a direct function of its audi- 
ence. If the people of a community could view not only 
the local and area stations but also a number of stations 
from the large metropolitan areas, the local and area 
stations would suffer a sharp reduction in their audiences. 
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If these stations were driven off the air, to take the ex- 
treme case, the community would not even have "at least - 
one television station as an outlet for local self-expres- 
sion," the bare minimum contemplated in the House Re- 
port for "all communities of appreciable size." If local 
and area VHF stations survived but existing or future 
UHF stations did not, the community would suffer a reduc- 
tion of present service or would not enjoy an increase in 
service, and the higher prices the people paid for televi- 
sion sets because of the all-channel receiver law would 
be wasted. Even if all local and area stations were able 
to operate, the audience fragmentation would almost cer- 
tainly impair the quality of their programming and hinder 
future efforts to improve service or programming. 


The Table of Allocations adopted in 1952 is basically 
the same type of Table in use today, although a great many 
changes have been made over the years, as experience 
was acquired.4 Thus, the Table has long governed the 
location and service areas of television stations. The 
multiple ownership rules and duopoly and concentration 
rules have long controlled the number and location of tel- 
evision stations which an entity may own or control and 
the extent to which the signals of its stations may be 
extended. The rules and policies with respect to the op- 
eration of satellites *and translator stations also limit the 
extension of the signals, and hence of the programs, of par- 
ticular stations. None of these Commission rules or pol- 


‘The latest version of the Table, adopted in the Fifth Report 
in Docket No. 14229, released Feb. 11, 1966, provides for one 
or more television channel assignments to each of 792 different 
cities in the continental United States. 2 F.C.C.2d 527, 551 
(1966). 


5rhe term "satellite" is used here to describe a regularly li- 
censed television station that rebroadcasts virtually 100% of the 
programs of the mother station. The limitation in the Commis- 
sion's multiple ownership rules of a maximum of seven televi- 
sion stations per owner applies to satellites. 
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icies is subject to First Amendment challenge on the 

ground that it limits the range of the signals of television 
stations. Cf. National Broadcasting Co. v. United States, 319 
U.S. 190, 226-227 (1943). No such rule or order has ever 
been struck down on First Amendment grounds. Certainly 
it is clear that a CATV system has no greater rights un- 

der the Constitution to extenda broadcast station's signals 
than the station itself has. When the Commission deter- 

mines that a CATV system may not transmit the signals 
of a television station it is not regulating program con- 
tent. It is merely determining where and under what cir- 
cumstances the signals of those stations may be carried. 

This is precisely what the Commission does with televi- 
sion stations. The FCC is not required inthe name of free 
speech to allow the stations in New York, Los Angeles and 
Chicago to operate satellite television stations and trans- 
lators throughout the United States for the purpose of hav- 
ing their signals transmitted nationwide.° : 


6 5. view of the limits validly placed upon the ability of televi- 


sion stations to extend their signals beyond the areas they nor- 
mally serve, a flat prohibition against CATV accomplishing the ° 
same result would not have been subject to First Amendment 
attack. Therefore, it can make no difference, on the constitu- 
tional question, that the Commission's rules impose a "burden" 
on CATV systems by requiring evidentiary hearings before tel- 
evision signals from distant markets may be carried on CATV 
systems in the major markets. Indeed, there is provision in 
the rules for waiver of the hearing requirement, and appellant 
has been granted a waiver allowing it to carry a distant non- 
commercial educational station while the Toledo educational 
station is not on the air. Buckeye Cablevision, Inc., File No. 
CATV 100-102, 5 F.C.C.2d__ (1966); id., F.C.C. 66-549, 4 
F.C.C.2d 798 (1966). 


Even if there were no provision for waiver—and in fact even 
if the Commission flatly prohibited importing distant signals 
into areas having their own present or prospective television 
stations—appellant could draw no support from Weaver v. Jor- 
dan, 411 P.2d 289 (Calif.), cet. denied, 385U.S.__, 87 Sup. Ct. 49 
(1966). The court there struck down a state statute which totally 
proscribed subscription television in California, whether by 
closed circuit cable or by radio broadcast, and whether charge 
was made by the program or the monthor some other basis. The 
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Appellant argues that "there is no factual basis" for 
the Commission's concern over the impact CATV could 
have upon UHF development. Two points are made. The 
first is that CATV helps rather than hampers UHF. The 
second is that other factors besides CATV "influence" 
decisions to enter new UHF markets. Neither point sup- 
ports the assertion based upon them. There is indeed a 
"factual basis" for the Commission's concern. 


Appellant's first point is wide of the mark. A CATV 
system can of course help a UHF station by making its 
signal available to viewers who cannot receive it off the 
air. The question is, at what cost? If a CATV system 
carries only local and area stations, both VHF and UHF, 
it performs a useful function in bringing UHF service to 
more homes’ and does not generally run afoul of the dis- 
tant signal rules and policies. But if the system also 
carried a number of distant signals the viewership of its 
subscribers would have to be shared among the local and 
area stations and the distant stations. That is the situa- 
tion at which the distant signal rules and policies are di- 
rected. And they impose no flat prohibition but instead 


court referred to this as a "sweeping suppression" of subscrip- 
tion television, "a complete ban of expression and communica- 
tion through a specified medium," 411 P,2d at 295. Prohibiting 
distant signal importation would not even constitute a "sweeping 
suppression" of CATV, let alone a "complete ban" of expression 
or communication. The distant signal rules are much more like 
the rules upheld in National Broadcasting Co. v. United States, 
supra. According to the court in Weaver, those rules differed 
from the subscription television statute in that the rules were 
designed "to avoid practices which would hinder growth of new 
networks and would deprive the listening public in many areas 
of service and would deprive local stations of much of their 
choice of programs," 411 P.2d at 298-99. (Emphasis is the 
court's.) 


"increasingly, however, the all-channel receiver law results 
in the existence of larger numbers of television sets able to re- 
ceive UHF, particularly with the set-buying that has been stim- 
ulated lately by increased use of color. 
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provide for evidentiary hearings in which to develop the 
"factual basis" for decision in particular cases. In such 
a hearing a CATV operator can show, if it is the fact, 
that it would help rather than hamper UHF development. 
Appellant will have just such an opportunity, for its re- 
quest for approval of its proposed carriage of the Lan- 
sing station "will be designated for hearing in the normal 
course." In the Matter of Buckeye Cablevision, Inc., 
File No. CATV 100-5, 3 F.C.C.2d 808, 813 (1966). 


The argument that CATV is not the only factor influ- 
encing UHF development, which incidentally concedes 
that it can be an adverse factor, can be easily answered. 
Some of the other factors that can influence UHF devel- 
opment are beyond the Commission's power to control 
or even affect. Others are not beyond the Commission's 
power, and CATV is one of them. The Commission 
-would be derelict if it failed to take steps to ameliorate 
CATV's potential impact on UHF television merely be- 
cause it could not be certain that nothing else would have 
an impact. 


Appellant also asserts that the Commission's rules go 
far beyond their legitimate objective. One supporting 
argument is that the distant signal rules and policies can 
preclude the importation of distant signals into a vor 
munity without "the current prospect of any substitute.’ 
But in some cases distant signals should be kept out be- 
cause of impact on existing service; in others, impact on 
stations applied for or under construction. Surely these 
would be cases where there is "current prospect" of a 
substitute. But whether or not there is such a "current 
prospect," flooding a market with multiple distant-city 
television signals can also diminish interest in activat- 
ing channels for which there is not yet an applicant but 
which the Commission has allocated. The Commission 
is not required by the First Amendment to ignore the fu- 
ture growth of television needs and service. The Table 
of Allocations was attacked on an almost identical ground 
as appellant raises here, and its legality was sustained 
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by this Court, which held that the Commission could al- 
locate channels on the basis of expected future demand 
for them and was not required to wait until there were 
applications for the channels. Logansport Broadcasting 
Co. v. United States, supra, 93 App. D.C. at 344-45, 210 
F.2d at 26-27. 


A second supporting argument is that the distant sig- 
nal rules eliminate CATV as a "competitive factor" in 
television broadcasting. Suffice it to say, in reply, that 
the Commission believes that if CATV is unregulated 7 
will eliminate or at least injure many television stations, 
and that it will do so unfairly because it stands outside 
the distribution system in which television stations must 
compete for programming. If a struggling new television 
station goes dark because CATV systems import signals 
from the huge metropolitan stations, the CATV system 
has eliminated the new station as a "competitive factor" 
in the area, and the public — particularly those who are 
not CATV subscribers — is the loser. Nothing in the 
First Amendment prohibits the Commission from taking 
steps to prevent such a result by applying reasonable 
rules to business enterprises that are within its statu- 
tory power to regulate. 


Indeed, the distant signal rules are expressly designed 
to advance true freedom of speech — the freedom of all 
the people, rich and poor, urban and rural, to be exposed 
to the widest possible variety of both national and local 
news, viewpoints and entertainment. In the expert judg- 
ment of the FCC that freedom — and the correlative 
right of broadcasters to present the news, viewpoints and 
entertainment — would be injured by unchecked develop- 
ment and expansion of CATV carrying distant signals. 
For this Court to strike down the distant signal rules on 
First Amendment grounds would require the Court to 
conclude that the Commission's judgment was totally ar- 
bitrary and unreasonable. Intervenors respectfully sug- 
gest that the Court should not and cannot reach such a 
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conclusion. Cf. Associated Press v. United States, supra, 
326 U.S. at 20: 


"It would be strange indeed, however, if the grave 
concern for freedom of the press which prompted 
adoption of the First Amendment should be read as 
a command that the government was without power 
to protect that freedom. The First Amendment, 
far from providing an argument against application 
of the Sherman Act, here provides powerful rea- 
sons to the contrary. That Amendment rests on 
the assumption that the widest possible dissemina- 
tion of information from diverse and antagonistic 
sources is essential to the welfare of the public, 
that a free press is a condition of a free society. 
. . . Freedom of the press from governmental in- 
terference under the First Amendment does not 
peeren repression of that freedom by private in- 
erests."" 


I. 


Adoption of the CATV Rules Did Not Violate 
Section 4 of the Administrative Procedure Act 


Appellant complains that in adopting the CATV rules 
the Commission violated Section 4(a) of the Administra- 
tive Procedure Act because it failed to give adequate no- 
tice "as to the nature of its proceeding" leading to issu- 
ance of the rules. Appellant also argues that Section 4(b) 
of the APA has been violated by the Commission's fail- 
ure to hold oral argument during the rule making pro- 
ceeding. 


Basically, appellant is urging that there should have 
been further delay in adopting CATV rules, and the Court 
may note that further delay might have meant "grand- 
father" rights for appellant's CATV system in Toledo. 


There can be no question that the Commission gave 
adequate notice of at least the "nature of its proceed- 
ing."" In the Notice of Inquiry and Notice of Proposed 
Rule Making, 1 F.C.C.2d 453, issued April 23, 1965, the 
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Commission divided the CATV rule making proceeding 
into two parts. Part I concerned the questions of juris- 
diction, carriage and non-duplication. Treatment of 
these issues would be expedited. Part II involved a long- 
er range inquiry into a number of additional aspects of 
CATV, but the question of interim solutionstothe distant 
signal problem while the proceeding was underway was 
to be given expedited treatment along with the Part lis- 
sues. 


The Notice expressly "put all persons who now oper- 
ate or who propose to operate CATV systems on notice 
that CATV operations may be subject to Commission 
regulation of the nature indicated, whether microwave is 
used or not." 1 F.C.C.2d at 477. The Commission in- 
vited comment on possible measures to govern the "con- 
ditions under which CATV should be permitted to operate 
in areas [like Toledo] with potential for independent sta- 
tions." In the interim, the Commission stated in para- 
graph 49 that applications for microwave facilities to 
relay television signals to CATV systems in such areas 
would not be granted without "a clear and full showing 
that in the particular circumstances a grant would not 
pose a substantial threat to the development of independ- 
ent UHF service in the area." Comments were also in- 


San area "with potential for independent stations" would be 
one with "four or more commercial channel assignments and 
three or more stations in operation (or with at least two sta- 
tions in operation and one or more stations authorized or ap- 
plied for),"" 1 F.C.C.2d at 471. Toledo is just such a community. 
Two VHF stations (WSPD-TV and WTOL-TV) have been on the 
air for many years, andanew UHF station (WDHO-TV) recently 
began broadcasting. The city had only three commercial chan- . 
nel assignments until June 8, 1965, but on that date the Commis- 
sion revised its Table of Allocations and assigned two additional 
commercial channels, both UHF, to Toledo. 47C.F.R. §73.606(b), 
as amended by Fourth Report and Order, Docket No. 14229, 

5 R.R.2d 1587 (1965). A later revision in the Table, Fifth Re- 
port and Order, Docket No. 14229, 2 F.C.C.2d 527 (1966), did 
not change the Toledo assignments. 
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vited in paragraph 50 on an interim proposal to apply the 
same course of action to non-microwave CATV systems. 
An example of this proposal was a rule prohibiting ex- 
tension of the signal of a television station beyond its 
Grade B contour into an area with potential for independ- 
ent stations without the showing microwave applicants 
would have to make. 1 F.C.C.2d at 471-72.° 


Additionally, the Commission invited comment on pro- 
posals that had been made in the petitions for rule mak- 
ing. 1 F.C.C.2d at 476-77. One petition had proposed a 
rule that would prohibit extension of a station's signal 
beyond the station's normal service area except with 
prior Commission approval or in accordance with regu- 
lations to be adopted. 1 F.C.C.2d at 457. Another peti- 
tion proposed an interim rule which would stay the com- 
mencement of all new CATV operations in areas which 
are or soon would be served by three or more commer- 
cial television stations. 1 F.C.C.2d at 462. Intervenor 
MST proposed, in its petition for rule making, that (1) 
the Commission serve notice that all CATV systems 
would be subject to regulation and that some might be 
required to modify or cut back their operations, and (2) 
a CATV system be permitted to carry a station's signal 
only if the system were located in a prescribed signal 
contour of the station and/or if it were closer than a 
specified distance from the station. 1 F.C.C.2d at 463. 


Intervenor MST filed "Part I" comments regarding 
the proposal contained in paragraphs 49 and 50 of the 
Notice. MST had been one of the early proponents of di- 


*Dresumably appellant's complaint is limited to the distant 
signal rules. In discussing the matters of carriage and non- 
duplication, the Commission proposed to apply to all CATV sys- 
tems the specific rules adopted that same day for microwave- 
fed CATV systems in First Report and Order, Docket Nos. 
14895 and 15233, 38 F.C.C. 683 (1965). See 1 F.C.C.2d at 465. 
On the most stringent view of the requirements of Section 4(a) of 
the APA, the requirements were met with respect to these rules. 
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rect FCC regulation of CATV, and its comments received 
wide publicity. MST urged that the Commission adopt 
two kinds of interim rules to deal with the importation of 
distant signals and that they be applicable as of April 23, 
1965. First, MST proposed a general prohibition on 
CATV extension of stations’ signals beyond their Grade 
B contours except in particular, limited circumstances. 
Second, because a Grade B contour limitation would not 
in all cases limit "outside" signals adequately for pur- 
poses of the policy behind distant signal regulation, MST 
proposed that the Commission establish procedures to 
limit CATV importation of signals from one market into 
another, in appropriate circumstances, even where the 
system operated within the Grade B contours of the sta- 
tions in the distant market. 1° 


Thus, there has been, through the Commission's own 
proposals as well as others described in the Notice, 
clear notice that a Toledo CATV system would have to 
justify carrying a station like WJIM-TV by making a 
clear and full showing that doing so "would not pose a 
substantial threat to the development of independent UHF 
service in the area" or that other restrictions would be 
placed upon a CATV system like appellant's.*? There has 


10 
Relevant excerpts from the MST comments are reproduced in 
the Appendix. 


‘appellant complains that the proposed distant signal rule did 
not mention use of the top 100 markets as the governing criter- 
ion to determine when a CATV system would have to justify a 
proposal to extend the signal of any station beyond its Grade B 
contour. The complaint is without substance. The Commission 
employed the top-100-market standard as a convenient means to 
reach a more limited result than it had outlined in its proposed 
rule. The Commission said in the Second Report and Order that 
it was focusing principally on the top 100 markets because it 
felt that they are primarily the markets in which new UHF sta- 
tions are most likely to develop. 2F.C.C.2d at 783. In any 
event, Toledo fits the descriptions contained in both the proposed 
rule and the actual rule, and there is no possibility that appel- 
lant was misled by the change. 
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also been, through the MST proposals, clear notice? that 
a Toledo CATV system could be prohibited by general 
rule from carrying the Lansing station, WJIM-TV, and 
thereby extending the station's signal beyond its Grade B 
contour, a more stringent rule than was actually adopted:* 


Appellant complains, however, that in the Notice the 
Commission indicated it was considering interim, not 
final, rules. The complaint wholly lacks substance.” 
The Commission expressly stated in the Second Report 
and Order that it was dealing only with those aspects of 
the proceeding that were included in Part I and para- 
graph 50 of the Notice. 2 F.C.C.2d at 726. Paragraph 
50 related to the matter of interim distant signal pro- 
posals. The distant signal rules, policies and proced- 
ures appear in a section of the Second Report and Order 
headed "Major Market, Distant Stations Policy—Para- 


Notice of a counter-proposal made by a participant in a rule 


making proceeding is notice within the meaning of the Adminis- 
trative Procedure Act. Owensboro on the Air, Inc. v. United 
States, 104 App. D.C. 391, 262 F.2d 702 (1957), cert. denied, 360 
U.S. 911 (1959). 


13 The MST proposals also gave notice that a Toledo CATV sys- 
tem could be precluded from carrying any of the Detroit televi- 
sion stations, even though Toledo is in whole or in part within 
the Grade B contours of those stations. The Commission adop- 
ted this aspect of the MST proposal, incorporating it in a policy 
statement accompanying the rules. Second Report and Order, 

2 F.C.C.2d at 786 n. 69. 


in part appellant's claim is that the Commission indicated it 
would conduct further proceedings before issuing final rules. 
Appellant quotes three sentences from paragraph 64 of the No- 
tice. In the same paragraph, however, the Commission made 
clear that to permit action without further proceedings, if that 
were found appropriate, it invited comment on proposals that 
had been made earlier in the petitions seeking institution of the 
rule making proceeding. 1 F.C.C.2d at 476-77. As pointed out 
above, p. 14, some of those proposals also gave notice of rules 
that would have prohibited appellant's carriage of WJIM-TV on 
its Toledo CATV system on an interim basis. 
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graph 49-50 of the Notice." 2 F.C.C.2d at 769. And the 
ordering clause states that "the proceedings in docket 
No. 15971.Are not terminated and. . . in light of the 
comments on part II of docket No. 15971 and/or such 
further proceedings as the Commission may order, 
amendments may be made to the rules set forth in the 
attached appendix . . . or additional rules may be adop- 
ted." 2 F.C.C.2d at 789. Thus, the rules adopted are in 
fact "interim", but it is difficult to see what difference 
that can make to appellant. In any event, whether or not 
particular rules are considered "interim" or "final," 
they are always subject to review and change by the 
Commission. As the Commission said in the Second Re- 
port and Order: | 


"As we gain more knowledge in this important area, 
particularly from the hearings being held, we 
shall revise or terminate the procedure, as the ex- 
perience indicates. The present rules are our best 
judgment of what the public interest now calls for." 
2 F.C.C.2d at 786. 


Appellant also seems to complain of the failure of the’ 
Notice to propose that "grandfather" rights would be ac- 
corded CATV systems which had commenced carrying 
distant signals by a specified date. The nature of the 
complaint is quite puzzling. Appellant did not receive 
"grandfather" rights. Possibly appellant is complaining 
that the rules were made applicable as of the day they 
were first announced. But the Notice could not have pre- 
dicted that date, and it was not required to. Moreover, 
as already noted, MST proposed that the distant signal 
rule be applied as of April 23, 1965, in other words, that 
any CATV system which had commenced or substantially 
expanded operations after that date would be required to 
cease operating or cut back to the extent required to con- 
form to the new rule. 


Section 4(a) of the Administrative Procedure Act re- 
quires that the notice of proposed rule making include 
"either the terms or substance of the proposed rule or a 
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description of the subject and issues involved."" This 
provision must be interpreted in practical, not abstract, 
terms. "Surely every time the Commission decided to 
take account of some additional factor it was not re- 
quired to start the proceedings all over again. If such 
were the rule the proceedings might never be termi- 
nated." Logansport Broadcasting Co. v. United States, 
supra, 93 App. D.C. at 346, 210 F.2d at 28; see CAB v. 
State Airlines, Inc., 338 U.S. 572 (1950); Chicago, St. P., 
M. & O. Ry. v. United States, 322 U.S. 1 (1944); Florida 
Economic Advisory Council v. FPC, 251 F.2d 643, 102 
App. D.C. 152 (1957), cert. denied, 356 U.S. 959 (1958); 
City of Dallas v. CAB, 94 App. D.C. 175, 221 F.2d 501 
(1954), cert. denied, 348 U.S. 914 (1955). Even without 
regard to the proposals of MST, appellant's argument 
should be rejected, for the Notice was "as specific as the 
Commission could have made it at the time." Wilson & 
Co. v. United States, 335 F.2d 788, 795 (7th Cir. 1964), 
cert. denied, 380 U.S. 951(1965). Appellant did not choose 
to participate in the rule making proceeding in the face of 
clear warnings that rules might be adopted that would af- 
fect its interests. It should not be heard to complain now. 
The Commission should not be required to allow the pub- 
lic interest to suffer through more delay in adopting 
CATV rules. 


Nor was the Commission required by Section 4(b) of 
the APA to hold oral argument before issuing the Second 
Report and Order. Appellant concedes, as it must, that 
oral argument is not required by law "in every case of 
administrative rule making."" Instead, appellant takes 
the position that because the Commission has held oral 
argument in some other important rule making proceed- 
ings it should have done so in the CATV proceeding. 


The answer is that the Commission also decides many 
important rule making questions without holding oral 
argument.5 Even if it did not, an administrative prac- 


ae recent example is the proceeding in Docket No. 14229, In 
the Matter of Fostering Expanded Use of UHF Television Chan- 
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tice does not become a legal requirement. An oral argu- 
ment is not a necessary element of "administrative due 
process," and "whether and under what circumstances it 
[the FCC] will allow or require oral argument, except 
where the Act itself expressly requires it," has been 
"committed to the Commission's discretion" by such 
provisions as Section 4(j) of the Act, 47 U.S.C. § 154(j).° 
FCC v. WJR, 337 U.S. 265, 281 (1949); see American 
Broadcasting Co. v. FCC, 85 App. D.C. 343, 348, 179 F.2d 
437, 442 (1949). 


Nothing in American Airlines, Inc. v. CAB, ___ App. 
D.C. __, 359 F.2d 624, cert, denied, 385 U.S. __, 87 Sup. 
Ct. 73 (1966), cited by appellant, suggests that the Com- 
mission was required to hold oral argument in the CATV 
rule making proceeding. The CAB had provided for oral 
argument in the rule making proceeding involved in that 
case, and hence there was no issue as to when oral argu- 
ment was or was not required. Moreover, as the Court - 
made clear, rule making is governed by Section 4 of the 
APA, 


"which essentially requires only publication of no- 
tice of the subject or issues involved, an opportun- 
ity for interested persons to participate through 
submission of written data, and the right of peti- 
tion in respect of rules." ___ App. D.C. at 7 
359 F.2d at 629. te 


The Court did state that in particular cases it has im- 


nels. This proceeding involved amendment of the Table of Al- 
locations, 47 C.F.R. § 73.606(b), to encourage and facilitate ful- 
ler use of the UHF channels. The proceeding began in 1961 and 
in February of 1966 the Commission issued its Fifth Report and 
Memorandum Opinion and Order, 2 F.C.C.2d 527; the amended 
Table contains 1,756 channel assignments in 792 different cities 
in the continental United States. The Commission has not held 
oral argument in this proceeding. 

16 Section 4(j) authorizes the Commission to "conduct its pro- 
ceedings in such manner as will best conduce to the proper dis- 
patch of business and to the ends of justice... ." 
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posed additional procedural requirements, including oral 
argument, which it "deemed inherent in the very concept 
of fair hearing . . ." However, the Court certainly did 
not lay down any broad rule that oral argument is re- 
quired in all "important" rule making proceedings. 
There was no oral argument or evidentiary hearing inthe 
proceeding reviewed in Transcontinent Television Corp. 
v. FCC, 113 App. D.C. 384, 308 F.2d 339 (1962), for ex- 
ample, yet that proceeding, though rule making, affected 
private rights in particular situations — much more than 
the CATV rule making. And appellant's claim that the FCC 
was guilty of bad faith in not holding oral argument in the 
CATV rule making proceeding must be rejected as mere 
hyperbole. The Commission determined that it had 
enough material before it (in a record of over 5,000 
pages) to reach a decision without further proceedings. 

It also determined that further delay in reaching a deci- 
sion would have been detrimental to the public interest. 

‘ As it said in connection with its use of the February 15 
"grandfather" date: 


"Because of the rapid pace of CATV growth, evena 
postponement of several weeks might have irrev- 
ocably changed the existing situation to a substan- 
tial degree." Memorandum Opinion and Order, 
Docket Nos. 14895, 15233, and 15971, 3 F.C.C.2d 
816, 821 (1966). 


In rejecting the argument of the petitioners in American 
Airlines, the Court said, in language peculiarly appro- 
priate here, that it 


"might view the case differently if we were not con- 
fronted solely with a broad conceptual demand for 
an adjudicatory-type proceeding, which is at least 
consistent with, though we do not say it is attrib- 
utable to, a desire for protracted delay." App. 
D.C. at _, 359 F.2d at 632-33. — 


Appellant also relies on Standard Airlines v. CAB, 85 
App. D.C. 29, 177 F.2d 18 (1949), and L. B. Wilson v. 
FCC, 83 App. D.C. 176, 170 F.2d 793 (1948). Neither 
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’ case supports the position that the Commission was re- 

‘ quired to hold oral hearings before issuing its CATV 
rules. Standard Airlines held that the CAB should have 
given a carrier an oral hearing before suspending the 
"operating permit" which the carrier had received from 
the same agency and without which the carrier could not 
legally operate at all. The CATV rule making proceeding 
bears no resemblance. L, B. Wilson involved the right 
of a radio licensee to a hearing, under what was then Sec- 
tion 312(b) of the Communications Act,!’ when it claimed 
that a proposed new radio station would cause objection- 
able interference to the licensee's station. It, too, was 
not a rule making proceeding, and neither were any of the 
other cases appellant cites. 


Finally, the very rule appellant complains of, Section 
74.1107, itself provides for evidentiary hearings, and ap- 
‘ pellant's request for approval of its proposed carriage of 
the Lansing station "will be designated for hearing in the 
normal course." Jn the Matter of Buckeye Cablevision, 

- Ine., File No. CATV 100-5, 3 F.C.C.2d 808, 813 (1966). 

: In other words, appellant, which did not bother to partici- 
' pate at all in the rule making proceeding, will have an 
oral, evidentiary hearing on the particular issue it is pre- 
sumably concerned with—whether its Toledo CATV sys- 
tem may, consistently with the public interest, carry the 
signal of the Lansing station. Appellant is not entitled to 
more. 


"The substance of the old Section 312(6), with some important 
changes, now appears as Section 316 of the Communications Act, 
: 47 U.S.C. § 316. The change was made by the Communications 
Act Amendments, 1952, 66 Stat. 711. 


18 This decision was adopted the same day as the order under 
review in this case. 


I. 


The Grandfather Provision in Section 74.1107 
Is Not Unlawful, and the Rule Was Properly 
Made Effective Upon Publication. 


Appellant next argues that Section 74.1107 is a "retro- 
active" rule, and hence unlawful, and, further, that it was 
improperly made effective immediately upon, instead of 
30 days after, publication in the Federal Register. 


The rule is not "retroactive." It attaches no penalty to 
conduct occurring prior to its adoption. Moreover, there 
was good cause to make it effective immediately. 


Even a retroactive rule is legal if it is reasonable. 
SEC v. Chenery Corp., 332 U.S. 194 (1947); Welch v. 
Henry, 305 U.S. 134 (1938). The constitutional prohibition 
against ex post facto laws applies only to criminal laws. 
Calder v. Bull, 3 U.S. 385 (1798). Here, however, there 
is no question of retroactivity. A rule that is retroactive 
is one that attaches legal consequences to conduct en- 
gaged in before the rule was adopted or issued. Thus, in 
Welch v. Henry, supra, a Wisconsin statute enacted in 
1935 made taxable dividends from certain types of cor- 
porations in 1933. But under the CATV rules no penal- 
ties are imposed upon CATV systems for their conduct 
after February 15 but before March 17, 1966, the effec- 
tive date of Section 74.1107. Thus, the "potential crim- 
inal penalties" appellant mentions (Brief, p. 27) could 
not be imposed upon any CATV system for operation in 
violation of Section 74.1107 prior to March 17, 1966. 


Instead, the question is the appropriateness of Febru- 
ary 15, 1966, as a "grandfather" date for the new distant 
signal rules. It is not uncommon for statutes extending 
regulatory authority to specified types of business activ- 
ities to relate grandfather provisions to dates substan- 
tially earlier than the date of enactment of the new legis- 
lation. For example, Part II of the Interstate Commerce 
Act, newly extending the authority of the Interstate Com- 
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merce Commission to cover motor carriers, was enac- 
ted—and was "effective’— on August 9, 1935. 49 Stat. 
543, 49 U.S.C. §§ 301 ef seg. However, grandfather rights 
were limited to carriers or predecessors in interest who 
were in bona fide operation on June 1, 1935. 49 U.S.C. § 
306(a)(1). Similarly, after admission of Alaska to state- 
hood, Part II of the Act had to be amended to cover com- 
mon carriers by motor vehicle between Alaska and the 
other states. This was done by Public Law 86-615 en- 
acted July 12, 1960, 74 Stat. 382, but grandfather rights 
were limited to common carriers by motor vehicle en- 
gaged in business as of August 26, 1958. 49 U.S.C. 
§ 306(a)(4), (5). ° 


By hypothesis a business enterprise that operates un- 
der "grandfather" rights is one that is not required to 
make the showing, otherwise required by law, that it is 
operating in the public interest. This suggests that pur- 
ported "grandfather" rights should be strictly construed, 
for the public interest should be considered paramount sc 
long as basic notions of fairness to private parties are 
observed. 


"The applicant for a certificate under the grand- 
father clause seeks to exempt his further opera- 
tions from scrutiny as to public convenience and 
necessity . . . As the Motor Carrier Act is reme- 
dial, and the grandfather clause confers a special 
privilege, the proviso defining exemptions is to be 
held to ees only to carriers plainly within its 
terms." 997 BFC & Storage Co, v. United 
States, 3161 U - 74, 83 (1942); see Alton R.R. v. 
United States, 315 v. 8. 15 (1942). 


A determination under a grandfather provision does not 


Es For similar provisions, see Part Il of the Interstate Com- 
merce Act, dealing with common carriers by water, added Sep- 
tember 18, 1940, and limiting grandfather rights as of January 1, 
1940, 49 U.S.C. 8 909(a), and also the Civil Aeronautics Act of 
1938, Sec. 401(e), 52 Stat. 973, 988, enacted June 23, 1938, which 
limited grandfather rights as of May 14, 1938. 
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involve an issue of "constitutional" fact. Transamervican 
Freight Lines, Inc. v. United States, 51 F. Supp. 405, 409 
(D. Del. 1943). 


What appellant's "retroactive” argument amounts to, 
then, is an argument that it should have been accorded 
"grandfather" rights because it began operating on March 
16, 1966, the day before the new CATV rules formally 
made their public appearance in the Federal Register. 

To ensure that the record is clear, some events prior to 
March 17 must be set forth. 


On February 15, 1966, at a press conference held by 
the Chairman of the FCC, which Commissioner Cox also 
attended, the Commission released an eight-page Public 
Notice (Mimeo No. 79927) announcing its plan for regula- 
tion of CATV systems whether or not served by micro- 
wave radio relay. As one of the "eight major points” in 
the plan, the Public Notice stated that: 


"Parties who obtain state or local franchises to op- 
erate CATV systems in the 100 highest ranked tel- 
evision markets (according to American Research 
Bureau (ARB) net weekly circulation figures), which 
propose to extend the signals of television broad- 
cast stations beyond their Grade B contours, will be 
required to obtain FCC approval before CATV serv- 
ice to subscribers may be commenced. This as- 
pect of the Commission's decision is effective im- 
mediately, and will be applicable to all CATV op- 
eration commenced after February 15, 1966. 


"An evidentiary hearing will be held as to all 
such requests for FCC approval, subject, of course, 
to the general waiver provisions of the Commis- 
sion's rules. These hearings will be concerned 
primarily with (a) the potential effects of the pro- 
posed CATV operation on the full development of 
off-the-air television outlets (particularly UHF) for 
that market, and (b) the relationship, if any, of pro- 
posed CATV operations and the development of pay 
television in that market. The hearing requirement 
will apply to all CATV operations proposed to com- 
munities lying within the predicted Grade A service 
contour of all existing television stations in that 
market." 
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Publicity about the Commission's new rules was immed- 
iate and widespread. For example, the Commission dis- 
tributed almost 5,000 copies of the Public Notice on Feb- 
ruary 15 and during the few days following. Moreover, 
the National Community Television Association, the trade 
organization of the CATV industry, sent all its members 
a newsletter on February 18, 1966, in which it discussed 
the Public Notice in great detail, attaching a copy. 7° 


It is quite clear that if a "grandfather" date later than 
February 15 had been adopted, the Public Notice would 
have stimulated extraordinary efforts by CATV entrepre- 
neurs to rush completion of enough construction to begin 
operating in time to acquire "grandfather" rights under 
the rules as formally issued. At the time of the Public 
Notice there were approximately 1,600 CATV systems op- 
erating, over 1,000 systems franchised but not yet operat- 
ing, and approximately 2,000 applications for franchises 
pending before various city councils throughout the coun- 
try.2! Indeed, one of the dominant characteristics of the 
CATV industry has been its fantastic growth during the 
last few years. Andthat growth appears tohave increased, 
rather than diminished, since April 23, 1965, when the 
Commission "put all persons who now operate or who 
propose to operate CATV systems on notice that CATV 
operations may be subject to Commission regulation of 
the nature indicated, whether microwave is used or not." 
Notice, 1 F.C.C.2d at 477. 


This case shows what would have happened if the Com- 
mission had selected a later "grandfather" date. There 
is no indication that appellant was not aware of the Feb- 
ruary 15 Public Notice shortly after its release. If any- 
thing, there is an indication that the Notice stimulated 
appellant to rush to begin supplying distant signals to 


20 see Memorandum Opinion and Order, Dockets No. 14895, 
15233, and 15971, 3 F.C.C.2d 816, 823 nn. 7 and 8 (1966). 


2174, at 821. 
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subscribers by March 1722 and it now argues that March 
17 rather than February 15 is the proper "grandfather" 
date and that it should not be required to show that its 
proposed carriage of the Lansing station is consistent 
with the public interest. Intervenor MST submits that 
appellant should not be permitted to shoehorn itself into 
a legal operation. The "grandfather" date should be up- 
held. 


The foregoing also disposes of the objection to the 
Commission's action making the distant signal rules ef- 
fective upon, rather than after, their publication in the 
Federal Register. The Administrative Procedure Act 
provides that in the ordinary case rules should be made 
effective at least 30 days after they are published or 
served upon the parties to which they apply. The Act 
recognizes, however, that good cause may exist for a 
different procedure, and appropriate exception is provided 
for. As the Commission has found, 2 F.C.C.2d 784-85,79 
and as we have shown, good cause for a different proced- 
ure does exist here. Given the selection of the February 
15 date (which we have shown was properly intended to 
stop the proliferation of new systems and extension of ex- 
isting systems into new areas) there was no reason what- 
ever to delay the "effective" date of the distant signal 
rule. Postponing enforcement of the new rules would 
merely have increased claims by CATV systems that the 
Commission should not enforce the rules because of dis- 
ruption of service, greater investment, and the like. No 
reason appears why the Commission should have stayed 
its hand in these circumstances, particularly where there 
was wide publicity of the substance of the rules a month 
before they were formally published in the Federal Reg- 
ister. 


" See In the Matter of Buckeye Cablevision, Inc., File No. 
CATV 100-5, 3 F.C.C.2d 808, 809 n. 3 (1966). 


23 see also Memorandum Opinion and Order, Docket Nos. 14895, 
15233 and 15971, 3 F.C.C.2d 816, 821 (1966). 


IV. 


The Cease and Desist Proceeding Was Properly 
Confined to the Single Issue of Compliance 
With the Rules. 


Finally, appellant complains about the fairness of the 
cease and desist proceeding. The chief objection is that 
the Commission dealt with only one issue—compliance 
with the rules. What this amounts to is an argument that 
appellant, because it was violating the rules, should have 
received better treatment than those who are not. 


Under the Commission's distant signal rules appeHant 
' must establish, in an evidentiary hearing, that carriage of 
' the Lansing station on its CATV system would be consist- 
' ent withthe public interest. Appellant's petition for waiver 
of this requirement has been denied by the Commission 
but has been treated as a petition for a hearing, even 
though it did not request a hearing, and will be designated 
for hearing in the normal course. Apparently this favor- 
able treatment does not satisfy appellant, for it complains, 
in effect, that the Commission did not convert the cease- 

' and desist proceeding into a full blown inquiry into "all 
aspects of the public interest" surrounding carriage of 
the Lansing station. Yet this is precisely the inquiry the 

' Commission plans to conduct in the hearing on appellant's 
distant signal petition.2* Had the Commission acceded to 

' appellant's request to expand the scope of the cease and 
desist proceeding, it would have been giving appellant's 

' distant signal request expedited treatment because appel- 
lant was operating in violation of the rules, a clear invita- 
tion to other CATV operators to begin violating the rules 
instead of waiting their turn for a hearing on their pro- 
posals to carry distant signals. The Commission should 
not be required to conduct its business in this manner. 


: 4 vhis is not to say that the Commission will necessarily agree 
| with appellant as to what "aspects of the public interest" will be 
relevant. 
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Appellant can draw no support from this Court's mem- 
orandum opinion in Booth American Co. v. FCC, No. 
20,367 (Sept. 16,1966). As the Court reemphasized in its 
later memorandum of October 3, 1966, in the same case, 
the stay issued by the Court was in part grounded on the 
actions of the appellant there having been taken prior to 
FCC clarification of the rules where appellant's interpre- 
tation had not been unreasonable, though different from 
the Commission's later interpretation. 


"Our decision to grant a stay in the circumstances 
of this case is not to be taken as auguring a favor- 
able reception for an applicant who does not tender 
a substantial justification, in terms of the express 
provisions of F.C.C. regulations and announcements 
for actions taken prior to F.C.C. clarification." 


No such situation obtains here. Appellant merely went 
forward, after the Commission released the February 15 
Public Notice, in disregard of the clear language of that 
notice. No question of interpretation of the Commission's 
rules was involved. The Court's decision on the stay in 
Booth American cannot be taken as a directive tothe Com- 
mission to expand the scope of every cease and desist 
order proceeding in the manner in which appellant would 
wish. 


CONCLUSION 


The order under review should be affirmed. 


Respectfully submitted, 


ERNEST W. JENNES 
JOHN E. VANDERSTAR 


Covington & Burling 
701 Union Trust Building 
Washington, D. C. 20005 


Attorneys for Intervenor 
Association of Maximum 
November 9, Service Telecasters, Inc. 
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APPENDIX 


Excerpts from Comments of Association of Maximum 
Service Telecasters, Inc., submitted on July 26, 1965, to 
the Federal Communications Commission in "Part I" of 

the rule making proceeding in Docket Nos. 14895, 15233 
and 15971: 


* kK 


(©. Effective Interim Rules Should Be Established Im- 
mediately and They Should Apply to Franchised 
and Operating, as Well as Prospective, CATV 
Systems. 


100. The surge of CATV activity which we have de- 

' geribed has continued unabated notwithstanding the Com- 
: mission's actions of April 23, its statement to local fran- 
chising authorities in paragraph 50 of the April 23 Notice 
of Inquiry that they should proceed with caution and its 
warning to all existing and prospective CATV operators 


in paragraph 65 of the Notice that CATV operations may 
' be subject to comprehensive regulation. Indeed, MST 
knows, and asserts without fear of contradiction, that 

’ various CATV interests since April 23 have been urging 
local authorities to grant franchises as fast as possible 
before the Commission issues further rules. Since April 
23, CATV applications have been filed in at least 350 

' eommunities and granted in more than 200. communities. 
(Television Digest CATV Activity Addenda, April 26- 
July 19, 1965). 


101. The need for immediate implementation of in- 
terim procedures to produce order out of chaos is clear 
and compelling. Hence, MST strongly supports the im- 
mediate adoption of interim rules, applicable to all 
CATV systems, designed to ensure that CATV does not 
jeopardize the growth and development of free television 
broadcast service pending adoption of effective long- 
range regulations to govern CATV. 
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102. There are a number of considerations which 
persuasively point to the nature and scope of the relief 
which is required. Fist, UHF development is important, 
regardless of the size of the market. Second, UHF de- 
velopment is important, whether it will provide additional 
television service to a vast metropolis or whether it will 
provide the first television service to a small city, or 
whether it will provide service to rural areas. Third, 
paragraph 49 of the Notice of Inquiry focuses on CATV 
activity in communities to which UHF channels are as- 
signed and not on the entire service areas of present and 
potential stations. Moreover, paragraph 49 appears to 
focus unduly on a showing by a particular CATV system 
as to the effect of the operations of that system in the 
particular community in question on the maintenance and 
development of UHF service. But, to attempt to deter- 
mine whether the importation of distant signals by a sz- 
gle CATV system in a simgle community would pose a 
substantial threat to UHF television broadcast service 
without regard to the total number of CATV systems op- 
erating, franchised or for which applications are pending 
or with respect to which there is other evidence of CATV 
activity within the entire service area of a given existing 
or prospective station is to approach the situation with 
blinders. The effect of any one system can be minimal, 
while as Mr. Frederick Ford put it so cogently (see par- 
agraph 91 above), the total impact would be such that: 
"Ultimately, the ability of the station to adequately serve 
the public or even to survive could become questionable." 
Fourth, what is involved here is an mteram policy. As 
the Commission put it, its "responsibilities are not dis- 
charged . . . by waiting ‘until the bodies pile up'"' before 
recognizing that a problem exists and doing something 
about it (FCC 65-335, para. 48(3)). While the Commis- 
sion is deciding, as it will in the subsequent stages of 
these proceedings, what comprehensive regulations are 
required of CATV, it has no alternative but to make sure 
that the house does not burn down before the fire engine 
is built. 
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103. The most direct and effective interim rule would 
provide that, while the Commission is proceeding with 
‘the formulation of its final rules to deal comprehensively 
with long-range CATV regulation, no CATV system shall 
be permitted to extend the signal of any television broad- 

' cast station beyond its Grade B contour except upon a 

‘ clear and full showing (a) that there are special circum- 
stances, for example, that the community is remote and 

i isolated and does not have, and cannot be expected to re- 
ceive in the future, direct off-the-air local or area tele- 
vision service; and (b) that the operation of the CATV 
system, taken together with the operations of all other 
CATV systems operating or franchised or which are be- 
ing proposed in the area in question, would not pose a 
substantial threat to the maintenance or the expansion of 

; any existing UHF station or the development of new UHF 
service in the area. For the purposes of this rule, in all 
situations the coverage of a UHF station, existing or po- 
tential, should be treated as if the station were operating 
with the maximum facilities permitted by the rules ofthe 
Commission. Such an approach to coverage would en- 
courage both the improvement of existing UHF facilities 
and the use of maximum facilities by potential new UHF 
stations. 


104. The foregoing rule should be made effective im- 
~ mediately upon its publication’ and should be made ap- 

' plicable to all CATV systems proposed on or after April 
23, 1965, the date of the release of the Commission's 
First Report and Order and its Notice of Inquiry and No- 
tice of Proposed Rule Making. Any CATV system which 
has commenced construction or operations or which was 


\gection 4(c) of the Administrative Procedure Act provides 
that any rule issued by an administrative agency may be made 
effective as of the date of its publication "upon good cause found 
and published with the rule". In view of the urgency of the sit- 
uation, the Commission clearly has good cause to make the rule 
effective as soon as possible. 
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in existence prior to April 23 but which has substantially 
expanded its lines or the number of its subscribers in 
the community in question or has increased the number 
of stations carried since April 23 should be required to 
modify its operations to the extent necessary to bring it 
into conformance with the interim rule. Such action by 
the Commission is entirely reasonable in light of its ad- 
monition in the Notice of Inquiry to all existing and pros- 
pective CATV operators: 


ds believe it appropriate, as requested by one 

of petitioners, to put all persons who now operate 
or who propose to operate CATV systems on notice 
that CATV operations may be subject to Commis- 
sion regulation of the nature indicated, whether 
microwave is used or not." (FCC 65-334, para. 65). 


In this connection, it should be noted that various aspects 
of the regulations indicated by the Commission go fur- 
ther than is proposed here. Paragraphs 51, 52 and 53 of 
the Notice of Inquiry dealt with general and final rules on 
the extension of television signals by CATV as well as 
so-called "leap-frogging". 


105. An alternative but much less satisfactory ap- 
proach in view of the CATV activity since April 23 would 
be to apply the interim rule (a) to all CATV systems 
which become operative on or after the publication of the 
rule, regardless of the date of franchise, and (b) to any 
CATV system operating on the date of publication of the 
rule which thereafter substantially expands its lines or 
the number of its subscribers or which increases the 
number of stations carried. 


106. In any event, whatever the timing, the Commis- 
sion should make clear that to the extent it does not re- 
quire any existing system to cut back operations which 
are inconsistent with the interim rule, the Commission 
does not thereby intend in any way to extend any “"grand- 
father" rights to such CATV systems and that such op- _ 
erations will be subject to modification or curtailment as 
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may be required by the final rules adopted by the Com- 
mission. 
*x** * 
IV. The Commission Should by Special Rules Provide 
Summary Procedures To Handle Requests for 
Other or Different Treatment Than Provided for 
in the Rules. 


109. The Commission should adopt a specific rule 
providing for summary, non-hearing, procedures to han- 
dle claims for exceptions from any particular provisién 
of the CATV rules and to handle requests for other or 
different treatment than is provided for in the rules, in- 
cluding the carriage, non-duplication and interim UHF 
rules. Such procedures would, for example, allow a 
party to whom the rules directly apply to seek a special 
exception from the rules or other special relief upon a 
showing of special circumstances or conditions justify- 
ing such treatment and would allow any other party af- 
fected by the rules to obtain an exception or special re- 
lief upon a similar showing. 


110. In its Notice of Further Proposed Rule Making 
and Notice of Proposed Rule Making in Docket Nos. 
14895 and 15233, the Commission proposed adoption of 
specific procedures whereby a party could seek special 
relief by showing that provisions of the then proposed 
CATV rules should not apply in the particular circum- 
stances of the case (FCC 63-1128, paras. 10-11 and pro- 
posed Sections 11.557 and 21.711). However, in its 
First Report and Order the Commission has deleted 
these proposed provisions, stating: 


"The Communications Act and our normal rules 
prescribe the procedures to be followed in consid- 
ering applications for permits, licenses and other 
authorizations. Further, we have provided gener- 
ally for the consideration of requests for waiver 
of any rule. (See Section 1.3 of the Rules.)" (FCC 
65-335, para. 155). 


App. 6 


However, neither existing procedures under the Act and 
the Commission's normal rules relating to applications 
nor the general waiver provision are adequate. 


111. The present procedures for considering appli- 
cations for permits, licenses and other authorizations 
would at the most only be applicable in the case of ap- 
plications for microwave authorizations intendedto serve 
CATV systems. Since the Commission has not asserted 
any general licensing authority over CATV systems, 
these procedures would not be applicable directly to 
CATV systems themselves and the Commission is pro- 
ceeding to regulate CATV systems directly. 


112. Nor does Section 1.3 of the existing rules afford 
an adequate procedure. This provision relates solely to 
the waiver of arule. At best, it is doubtful that any par- 
ty other than one to whom a rule is directed could re- 
quest such a waiver. Thus, it is questionable whether a 
local broadcast station, for example, could seek the 
waiver of a rule which required or allowed a CATV sys- 
tem to carry the signal of another station in lieu of its 
signal. Moreover, even if it could do so, it is difficult 
to see how the relief would be adequate since Section 
1.3 does not appear to contemplate anything other than 
a waiver or a non-application of the rule in question, 
whereas affirmative relief may be required. For ex- 
ample, the Commission recognizes that, with respect to 
its system of priorities among stations as to carriage 
and non-duplication, it may be necessary to "allow ap- 
propriate” relief upon the basis of a showing by one sta- 
tion that its signal should be afforded priority of treat- 
ment by the CATV system over the signals of another 
station which provides a calculated signal of equal or 
even higher grade (FCC 65-335, paras. 91(c) and 99, n. 
55). 


113. For such reasons, a procedure should be estab- 
lished by specific rule under which any party affected by 
the CATV rules could seek an exception or other appro- 
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priate special relief or treatment. We emphasize, how- 
‘ ever, that the procedures established for this purpose 
should require adequate notice to all interested parties, 
' but should be summary in nature and should be confined 
‘ to written submissions by the parties concerned, except 
where the Commission concludes that more is required 
in any particular situation. Burdensome and time-con- 
: suming evidentiary hearings on these matters as a mat- 
ter of course would not serve the public interest and, 
moreover, are not necessary in order to provide effec- 


tive relief where relief is appropriate. 
x * * 
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No. 20,274 
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D. H. OVERMYER TELECASTING CO., 


STORER BROADCASTING CO., and 
ASSOCIATION OF MAXIMUM SERVICE TELECASTERS, INC., 
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APPEAL FROM AN ORDER OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


SUPPLEMENTAL BRIEF FOR INTERVENOR, 
ASSOCIATION OF MAXIMUM SERVICE 
TELECASTERS, INC. 


Pursuant to oral order of the Court issued during the 
oral argument in this case on January 9, 1967, interve- 
nor Association of Maximum Service Telecasters, Inc. 
("MST") submits this supplemental brief in answer to the 
supplemental brief filed by appellant on January 19, 1967, 
addressed solely to the question of FCC regulatory au- 
thority over CATV systems without regard to whether 
such systems employ microwave facilities for relay of 
the television signals they distribute to their subscribers. 


Appellant's CATV System Is Engaged in Interstate 
Communication by Wire or Radio and Is Subject to 
the Communications Act and to FCC Regulatory 
Authority. 


Appellant first asserts that the Commission's regula- 
tory authority "can not be presumed"'and must be derived 
from the Communications Act of 1934, as amended, 47 
U.S.C. §§ 151 et seq. Withthis weagree; indeed, the Com- 
mission had to find express statutory authority to regulate 
CATV and could not have relied on some theory of "ple- 
nary power" to regulate all activities which have any con- 
nection with or relation to any aspect of interstate com- 
munications. But CATV systems, including appellant's, 
are instrumentalities of interstate communication by wire 
or radio, the Act applies directly to CATV and makes it 
subject to direct FCC regulation, and the Commission has 
the power, indeed the duty, to adopt appropriate regula- 
tions to integrate CATV into the national television struc- 
ture. 


A. CATV Constitutes "Interstate Communication 
by Wire or Radio" to Which the Act Applies. 


Section 2(a) of the Communications Act, 47 U.S.C. 

§ 152(a), provides that the Act shall apply "to all inter- 
state and foreign communication by wire or radio" and 
to all persons engaged in such communication. Sections 
3(a) and (b), 47 U.S.C. § 153(a), (b), define wire and radio 
communication as the transmission of writing, signs, sig- 
nals, pictures and sounds by means of wire and/or radio, 
including "all instrumentalities, facilities, apparatus, and 
services (among other things, the receipt, forwarding, 
and delivery of communications) incidental to such trans- 
mission." 


CATV receives, forwards and delivers communications 
and is incidental to wire and radio transmission. See 
Clarksburg Publishing Co. v. FCC, 96 U.S. App. D.C. 211, 
217, 225 F.2d 511, 517 (1955). Moreover, CATV systems 
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' are part of the stream of continuous interstate communi- 
cations by radio and television. Appellant's CATV sys- 
tem, located in Ohio, carries signals of television stations 
located in Michigan and Canada. It is thus within FCC 
jurisdiction even though physically located within a single 
state. Even if all signals the system carried were those 
of stations in the same state as the system, many of the 
specific programs—those broadcast by networks, pri- 
marily—emanate from out of state and are delivered to ap- 
pellant's subscribers by a continuous chain of interstate 
communication. See Ward v. Northern Ohio Telephone 
Co., 300 F.2d 816 (6th Cir.), cert. denied, 371 U.S. 820 
(1962); Pacific Telatronics, Inc.,4 R.R.2d 145, 149 (1964); 
see also United States v. American Tel. & Tel. Co., 5% 
F. Supp. 451, 454 (S.D. N.Y. 1944), aff'd per curiam sub 
nom. Hotel Astor v. United States, 325 U.S. 837 (1945); 
Idaho Microwave, Inc. v. FCC, 122 U.S. App. D.C. 253, 
352 F.2d 729 (1965). 


Under the circumstances it is not surprising that the 
National Community Television Association (NCTA), the 
trade association of the CATV operators and manufactur- 
ers, has not only conceded but argued that CATV is in in- 
terstate commerce. ' 


ty community antenna television system is directly concerned 
with television broadcasting, an area of governmental control of 
which there has been complete occupation by the Federal Gov- 
ernment... ."" Brief of NCTA before Conn. Public Utilities Com- 
mission, Docket No. 10250, p. 3 (1964). (Emphasis supplied.) 
* eK 


"Briefs are being filed with the Nevada PSC, calling the atten- 
tion of that Commission to the fact that CATV systems are 
unquestionably engaged in interstate commerce ... ." Id.,p. 
9. (Emphasis supplied.) 

kK * 


"That community antennas are in interstate commerce for the 
purpose of inclusion in the broad field of radio and television 
may reasonably be argued... . [T]he Federal Communications 
Commission has actually exercised jurisdiction to promulgate 
rules and regulations affecting community antenna systems." 
Id., Ex. B, p. 20. 
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B. The Commission Has Power To 
Regulate CATV Systems. 


Section 1 of the Communications Act, 47 U.S.C. § 151, 
directs the FCC to "make available to all of the people of 
the United States a rapid, efficient, Nationwide wire and 
radio communication service."" (Emphasis added.) There 
are two especially relevant statutory corollaries of this 
mandate. Section 307(b) of the:Act, 47 U.S.C. § 307(b), 
requires that "the Commission shall make such distribu- 
tion of licenses, frequencies, hours of operation and of 
power among the several States and communities as to 
provide a fair, efficient, and equitable distribution of ra- 
dio service to each of the same." Section 303(h), 47 U.S.C. 
§ 303(h), authorizes the FCC "to establish areas or zones 
to be served by any station." 


In accordance with these provisions, the FCC in 1952 
established limitations on the power and tower height, and 
hence the service areas, of television stations. At the 
same time, it adopted a table of television assignments 
allocating specific channels to specific communities to 
provide television service oriented to meet the individual 
needs and interests of the community and area served. 
This nationwide plan of local and area television broad- 
cast service was upheld by this Court, Logansport Broad- 
casting Corp. v. United States, 93 U.S. App. D.C. 342, 210 
F.2d 24 (1954); Peoples Broadcasting Co. v. United States, 
93 U.S. App. D.C. 78, 209 F.2d 286 (1953). 


The Commission's approach also received the express 
approval of Congress when, in 1962, the all-channel re- 
ceiver legislation (P.L. 87-529) was passed. We have 
discussed the purpose of this law and the circumstances 
which led uptoits enactment in our principal brief, at pp. 
4-6, and will not repeat that discussion here. Suffice it to 
say that the purpose of this unusual and far-reaching law 
was to make the allocations plan more effective by ena- 
bling the Commission to require that all television sets 
shipped in interstate commerce or imported from abroad 


5 


be capable of receiving not only the VHF but also the UHF 
television broadcast frequencies, 2 for Congress had found 
that increased utilization of the allocated UHF channels 
as well as continued utilization of the VHF channels was 
necessary to achieve "the goal" of 
"a commercial television system which will (1) be 
truly competitive on a national scale by making 
provision for at least four commercial stations in 
all large centers of population; (2) provide at least 
three competitive facilities in all medium-sized 
communities; and (3) permit all communities of ap- 
preciable size to have at least one television sta- 
tion as an outlet for local self-expression." (H.R. 
Rep. No. 1559, 87th Cong., 2d Sess. 3 (1962); see 
Sen. Rep. No. 1526, 87th Cong., 2d Sess. 7 (1962).) 
It would be difficult to find clearer support for the policy 
behind the television allocation plan adopted by the Com- 
mission in 1952, and basically the same type of allocation 
table is in use today. 


The essential purpose of the CATV rules, policies and 
procedures adopted by the Commission is to prevent frus- 
tration of this allocations plan. Under Section 303(r) of 
the Act, 47 U.S.C. § 303(r), the Commission is author- 
ized to "make such rules and regulations and prescribe 
such restrictions and conditions not inconsistent with 
law as may be necessary to carry out the provisions of 
this Act"; see also Section 4(i), 47 U.S.C. § 154(i). In 
National Broadcasting Co. v. United States, 319 U.S. 190, 
219 (1943), the Supreme Court stated that "in the context 
of the developing problems to which it was directed, the 
Act gave the Commission not niggardly but expansive 
powers." See also American Trucking Assn's, Inc, v. 
United States, 344 U.S. 298 (1953), which affirmed the 
power of the ICC, acting under a similar legislative man- 
date, to regulate practices which would disrupt its scheme 
of regulation if allowed to continue unregulated, 


2 The Commission has implemented the statute by appropriate 
regulations. 47 C.F.R. § 15.65(a). 
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After lengthy proceedings the Commission has con- 
cluded, for reasons such as those discussed in our prin- 
cipal brief, pp. 6-7, that if CATV is permitted to trans- 
port the signals of the largest metropolitan television 
stations into smaller communities across the country it 
may fragment the audience of the stations in those com- 
munities. If this occurs, these smaller stations will find 
it increasingly more difficult to maintain their present 
service, to increase or improve their service, or perhaps 
to survive; also, stations not yet on the air will remain 
unborn if their potential audience is wired up to CATV 
systems carrying distant signals. The CATV distant sig- 
nal rules, policies and procedures seek to assure that 
each situation raising this possibility can, before it is too 
late, be examined in a hearing to determine where the 
public interest lies. CATV clearly presents the grave 
danger that the free televisionservice provided by pres- 
ent or potential local and area stations will be impaired 
by CATV carriage of distant signals. The Commission 
has put itself in a position to act to prevent such frustra- 
tionof the goals of the national television structure by in- 
strumentalities of interstate communications by wire or 
radio, ° just as it had earlier adopted rules and policies 
that prevent large- market television licensees from frus- 


° Appellant does not appear to be complaining about the partic- 
ular approach — case-by-case examination of CATV's possible 
effect in particular markets — adopted by the Commission in the 
Second Report and Order, 2 F.C.C.2d 725 (1966). MST firmly 
believes, and so urged upon the Commission, that a far better 
approach would have been to adopt a general rule prohibiting any 
CATV system from extending the signal of any television station 
beyond that station's normal service area into the normal serv- 
ice area of another television station except in very limited and 
carefully designed circumstances. Such an approach would have 
been within the Commission's power to "establish areas or zones 
to be served by any station," Section 303(h), and to prevent any 
person subject to the Act (which CATV systems are) from ex- 
tending or otherwise tampering with such areas or zones. The 
approach the Commission did take was far more generous to 
CATV and is a forvtiovi within the Commission's power. 
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trating those goals by unlimited operation of satellite * 
and translator stations.® To say it lacks the power to act 
in such circumstances and in the light of the numerous 
statutory provisions cited above is wholly inconsistent with 
the Supreme Court's view that "Congress endowed the 
Communications Commission with comprehensive powers 
to promote and realize the vast potentialities of radio," 
National Broadcasting Co. v. United States, supra, 319 
U.S. at 217. 


The FCC's power to regulate CATV operations indi- 
rectly by means of conditions in the licenses of micro- 
wave facilities which serve CATV was affirmed in Carter 
Mountain Transmission Corp. v. FCC, 116 U.S. App. D.C. 
93, 321 F.2d 359, cert. denied, 375 U.S. 951 (1963). The 
FCC's authority to regulate is not confined to such indi- 
rect means but includes the power to regulate CATV sys- 
tems directly. Addressing itself specifically to the ques- 
tion of FCC regulatory authority over CATV before the 
Commission had asserted that authority, this Court had 
on two occasions intimated that the authority exists. 
Clarksburg Publishing Co. v. FCC, supra, 96 U.S. App. 
D.C. at 217, 225 F.2d at 517; Citizens TV Protest Com- 
mittee v. FCC, 121 U.S. App. D.C. 50, 56-57, 348 F.2d 56, 
62-63 (1965); and see Philadelphia Television Broadcast- 
ing Co. v. FCC, 123 U.S. App. D.C. 298, 300 and n. 5, 359 
F.2d 282, 284 and n. 5 (1966). 


4 ‘The term "satellite" is used here to describe a regularly 
licensed television station that rebroadcasts virtually 100% of 
the programs of the mother station. 


F Under long-standing rules and policies of the Commission, 
Los Angeles and New York television stations, for example, could 
not impair the viability of existing local television stations and 
jeopardize the well-being of future local television stations by 
extending their signals throughout the country through the use of 
satellite and translator stations. Yet, this is precisely what is 
threatened by CATV transmission of distant signals, absent ef- 
fective FCC regulation. 


C. The Commission's Authority Is Not Confined 
To Regulation of Common Carriers 
and Licensing of Radio Stations 


Appellant asserts, however, that the Commission may 
not regulate a CATV system because it is not a common 
carrier by wire or radio under Title II of the Act and is 
not a radio station under Title m1.° 


There is nothing in the Act to indicate that common 
carrier regulation and radio station licensing and regu- 
lation are the sole functions of the Commission. The 1934 
Act merged the common carrier functions of the ICC and 
the radio licensing functions of the Federal Radio Com- 
mission into one unified act under a single agency. The 
Act freed the new Commission of the need to fit its reg- 
ulatory actions into a particular subcategory of commu- 
nications. The 1934 Act is "a comprehensive scheme for 
the regulation of interstate communication," Benanti v. 
United States, 355 U.S. 96, 104 (1957), and the Communi- 
cations Commission was created "to regulate all forms 
of communication," H.R. Rep. No. 1850, 73d Cong., 2d 
Sess. 3 (1934), quoted in Benanti, 355 U.S. at 104 n. 14. 


Appellant's argument has been effectively disposed 
of in a closely analogous situation. In Carter Mountain 
Transmission Corp, v. FCC, supra, the Commission de- 
nied an application for common carrier microwave fa- 


Appellant apparently does not argue that the Commission's 
assertion of direct jurisdiction over CATV is precluded by past 
Commission attempts to obtain legislative confirmation of its 
authority to regulate CATV even after issuing the Second Report 
and Order, supra, which adopted the rules whose legality is 
challenged on this appeal. Such an argument would be fore- 
closed by Wong Yang Sung v. McGrath, 339 U.S. 33, 47(1950), 
as recently reaffirmed in FTC v. Dean Foods Co., 384 U.S. 597 
(1966); a court should not infer "that an agency admits that it is 
acting upon a wrong construction by seeking ratification from 
Congress" because "public policy requires that agencies feel free 
to ask legislation which will terminate or avoid adverse conten- 
tions and litigations." 
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cilities to relay distant television signals to three CATV 
systems because of the likely impact on local television 
broadcast service. This Court rejected the argument that 
the Commission shouldnot have applied principles of ra- 
dio broadcast law to an application for common carrier 
facilities. 

"Here the Federal Communications Commission is 
charged with the duty of regulating not only com- 
mon carriers by radio but broadcasters of televi- 
sion programs. It cannot let its decisions in the radio 
carrier field interfere with its responsibilities in 
the television broadcasting field. In both fields, it 
must 'make available, so far as possible, toall the 
people of the United States,’ adequate and efficient 
service. See Section 1 of the Communications Act 
of 1934, as amended, 47 U.S.C. § 151 (1958). ... 
The interest of the listening and viewing public in 
better and more effective service is paramount." 
116 U.S. App. D.C. at 96, 321 F.2d at 362. 


The Court made it quite clear that Section 307(b) and 

other "Title II" provisions could be considered in decid- 

ing whether proposed common carrier facilities met the 

“public convenience and necessity" standard set forth in 

Section 214(a), 47 U.S.C. § 214(a), which is in Title I and 
which relates to common carriers by wire or radio. 


The Supreme Court's decision in Regents of the Univer - 
sity System v. Carroll, 338 U.S. 586 (1950), had nothing 
to do with this question. In that case the Commission hadi 
renewed a radio license only on the condition that the li- 
censee repudiate a stock purchase agreement with a third 
party, because the agreement jeopardized the licensee's 


1 the applicant in Carter Mountain was a common carrier by 
radio, but there is nothing in the Court's opinion to suggest that 
it would have reached any different result if the applicant had 
been a common carrier by wire and hence not an applicant 
for a "license't from the Commission under Title II. The 
certificate of convenience and necessity required by Section 
214(a) must be obtained by any "carrier" wishing to construct 
or operate a line, and a "carrier" is defined to be a person 
engaged as a common carrier for hire "by wire or radio," with- 
out any distinction being drawn between wire and radio, Section 
3(h), 47 U.S.C. § 153(h). 
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financial ability to operate in the public interest. The 
agreement apparently contained no provision making it 
conditional upon FCC approval. The licensee repudiated 
the contract and, in defense to a breach of contract action 
in a state court, argued that the Commission's action was 
a defense because of the Supremacy Clause. The Supreme 
Court disagreed. It did not disturb, but rather assumed 
the correctness of, the Commission's action vis-a-vis the 
licensee. All the Court held was that the Commission 
could not adjudicate the licensee's private rights vis-a- 
vis the third party, who was not subject to the Communi- 
cations Act: 
"We do not read the Communications Act to give au- 
thority to the Commission to determine the validity 


of contracts between licensees and others." 338 
U.S. at 602. 


That is not what the Commission is trying to do here. 


Little doubt should remain, after Carter Mountam, that 
the Commission may regulate CATV as an integral part 
of television broadcasting. CATV is interstate communi- 
cation by wire and — like a common carrier — is within 
the literal terms of Sections 1 and 2(a) of the Communi- 
cations Act. The Commission "cannot let its decision in 
the [CATV] field interfere with its responsibilities in the 
television broadcasting field.” 116 U.S. App. D.C. at 96, 
321 F.2d at 362. Whether it is CATV or a common car- 
rier that is being regulated, ''the interest of the listening 
and viewing public in better and more effective service is 
paramount." Ibid. The Commission has sought to inte- 
grate CATV into the national television structure and to 
ensure that CATV supplements rather than supplants that 
structure. In this fashion the Commission is attempting 
to meet its statutory obligation to "generally encourage 
the larger and more effective use of radio in the public 
interest," Sec. 303(g), just as it was attempting to meet 
that obligation in 1952 when it first established a Table 
of Allocations governing the national television structure. 
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D. The Commission Has Not Attempted "To Con- 
trol the Reception of Radio Signals"; Appellant's 
CATV System Is Not Merely a Master Antenna. 


Appellant argues that the Commission may not control, 
the reception and retransmission by wire of television 
signals. This is the "master antenna" argument. Ap- 
pellant ‘puts the emphasis on reception. It belongs on 
retransmission. The Commission's rules do not prevent 
appellant or anyone else from receiving television signals. 
Only retransmitting them (for a fee) is subject to regula- 
tion. 


This "master antenna" argument has been effectively 
laid to rest not only by the Commission, 2 F.C.C.2d at 
780, but also by a district court. In United Artists Tel- 
evision, Inc. v, Fortnightly Corp., 255 F. Supp. 177, 195 
(S.D. N.Y. 1966), a case involving copyright liability of 
CATV systems, the court said flatly: 


"Defendant's [CATV] systems are not passive 


antennas. They consist of sophisticated, complex, 
extremely sensitive, highly expensive equipment, 
especially constructed and designed to reproduce 

the electromagnetic waves received from the orig- 

inating television station and to propagate and 

transmit the new electromagnetic waves through 

an elaborate network of coaxial cables. The term 

‘passive' signifiesa device which does not add en- 

ergy to any of the signals being handled by the sys- 

tem. In that sense, only the antenna and the cable 

are passive. All of the other equipment, such as 

the preamplifiers, 'Teletrol' demodulators and 

modulators, WCON converters, 'Channel Com- 

manders' and line and distribution amplifiers, used 
by defendant's systems at various times, are ac- 
tive, not passive. 


"The intensity of the electromagnetic waves as 
received at defendant's antenna is insufficient to 
enable them to travel along the coaxial cable to the 
subscribers and to produce an acceptable or view~- 
able picture without the reproduction of the signals 
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received on new locally supplied energy at higher 
intensity by defendant's elaborate electronic equip- 
ment.'8 
In short, the Commission is not trying to tell "the 
viewers what television signals they may receive" (Supp. 
Br., p. 7). Rather the Commission is telling CATV sys- 
tems — business entities engaged in interstate commu- 
nication by wire or radio — what television signals they 
may retransmit under what circumstances. 


8 The court went on: 


"The dominant, over-all function and design of defend- 
ant's systems at all times — regardless of the individual 
instruments or specific equipment used from time to time 
—were and areaimed at the objective of propagating elec- 
tromagnetic energy for the purpose of transmitting TV 
program material to a large number of subscribers, who 
are, in effect, their audience. In view of the foregoing 
characteristics, defendant's systems are, in material re- 
spects, analogous to television stations, translator and 
repeater stations. 


"Defendant's systems are communication systems for 
the reasons that they were designed and engineered to, and 
do, convey information from one location to other loca- 
tions." 255 F. Supp. at 196. 
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CONCLUSION 


The Court should affirm the Commission's regulatory 
authority over CATV, should uphold the rules adopted in 
the Second Report and Order, andshouldaffirm the order 
under review. 


Respectfully submitted, 
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ARGUMENT 
I 


THE COMMISSION HAS JURISDICTION 
TO REGULATE ALL CATV SYSTEMS 
The Commission's legal memorandum in support of its jurisdic- 

tion and authority to regulate all CATVs, Joint Appendix, Vol. I, pp. 
478-82, 793-97, is succinct and compelling, and we see no need to re- 
peat it here. Briefly, the Commission's mandate from Congress is "to 
make available, so far as possible, to all of the people of the United 
States a rapid, efficient, Nation-wide . . . radio communications serv- 
ice" (Section 1 of the Communications Act of 1934, as amended, 47 
U.S.C. §151) in such a way as "to provide a fair, efficient, and equit- 
able distribution of radio service to each of [the several States: and 
communities ]" (Section 307(b), 47 U.S.C. §307 (b)). This mandate con- 
fers on the Commission "expansive," not "niggardly" authority. Na- 
tional Broadcasting Co. v. United States, 319 US. 190, 219(1943). The 
Commission is not a mere "traffic officer" of broadcasting frequen- 
cies. Id, at 215-16. 


The CATV regulation, challenged by Buckeye, is an essential part 
of the Commission's duty under Sections 1 and 307 of the Act. CATVs 
"are not passive antennas": 


"They consist of sophisticated, complex, extremely 
sensitive, highly expensive equipment, especially 
constructed and designed to reproduce the elec- 
tromagnetic waves received from the originating 
television station and to propagate and transmit 
the new electromagnetic waves through an elabo- 
rate network of coaxial cables." United Artists 
Television, Inc. v. Fortnightly Corp., 255 F. Supp. 
177, 195 (S.D.N.Y. 1966) 


1 One indication of the contrast between Buckeye's proposed CATV system 
and a passive receiving antenna system such as a householder might install is 
given by Buckeye itself. Buckeye says it has already spent or committed more 
than $1,000,000 in connection with that system (Jt. App., Vol. I, p. 6).: 


By not carrying local station signals, CATVs can effectively pre- 
vent local viewers from receiving local signals. Conversely, CATVs 
extend the signals of distant broadcasters hundreds of miles, distorting 
station allocations and frustrating potential new entrants, particularly 
UHF stations. CATVs transform one-station markets into twelve-sta- 
tion markets. They remake the national map of television broadcast - 
ing. Irrespective of signal source, be it microwave or off-the-air, 
CATVs form a potent tollgate between broadcaster and viewer. If the 
Commission cannot effectively regulate all CATVs, it cannot effec- 
tively regulate television broadcasting. 


CATVs are interstate enterprises. They take, without paying, and 
sell network and other interstate signals distributed by local televi- 
sion stations. Most of the programs Buckeye's Toledo, Ohio, CATV 
and all other CATVs carry come from New York and Los Angeles and 
are carried simultaneously with their origination in those two cities. 
Moreover, the only station signal involved in this appeal is that of 
WJIM-TV in Lansing, Michigan. 


Even if CATVs were not in interstate commerce, their impact on 
interstate broadcasting is so direct, close and substantial that the 
Commission would have jurisdiction to regulate them. In Houston, 
East & West Texas Railway Co. v. United States, 234 US. 342 (1914), 
for example, even though the Interstate Commerce Act expressly pro- 
hibited ICC regulation of wholly intrastate commerce, the Court up- 
held the ICC's regulation of wholly intrastate rates, and the nullifica- 
tion of State Commission orders prescribing those rates, to the extent 
necessary to protect against unjust discrimination with respect to in- 
terstate rates. Here there is no similar statutory ban; CATVs are 
clearly in interstate commerce. Thus, the Houston doctrine is far 
stronger than is necessary to support Commission jurisdiction over 
CATVs. Commission regulation of CATVs is equally necessary to 


prevent the frustration of the statutory scheme as was the case in : 
Houston, 


The Communications Act does not mention CATVSs because the 
Act predates the first commercial CATV by fifteen years. But the 
fact that the 73rd Congress had never heard of a CATV does not mean 
that it intended that the Commission not regulate CATVs. On the con- 
trary, Congress avoided any "itemized catalogue of the specific mani- 
festations of the general problem for the solution of which it was es~- 
tablishing a regulatory agency," So as not to “frustrate the purposes 
for which the Communications Act of 1934 was brought into being ...- 
by stereotyp[ing] the powers of the Commission to specific details in 
regulating a field of enterprise the dominant characteristic of which 
was the rapid pace of its unfolding." National Broadcasting Co. v. 
United States, supra, at 219. It was Congress' anticipation of unfore- 
seeable technological changes such as CATV which led it to grant the 
expansive powers of the Act. 


The fact that Congress failed to foresee a particular problem in 
regulatory agency legislation has never been permitted by the courts 
to frustrate the clear legislative purpose. See, e.g., National Broad- 
casting Co. v. United States, supra; American Trucking Association v. 
United States, 344 U.S. 298 (1953); Public Service Commission of State 
of N. Y. v. Federal Power Commission, 117 U.S. App. D. C. 195, 327 
F.2d 893 (1964). These cases, all cited in the Commission memoran- 
dum, strongly support the Commission's jurisdiction over all CATVS. 
In the New York Public Service Commission case, for example, in inter- 
preting Section 16 of the Federal Power Act, which is substantially 
identical to Section 303(r)” of the Communications Act,this Court said: 


2 section 303(r), 47 U.S.C. § 303(r), provides: 


"| Except as otherwise provided in this Act, the Commission from 
time to time, as the public convenience, interest, or necessity ‘re- 
quires shall —] Make such rules and regulations and prescribe 
such restrictions and conditions, not inconsistent with law, as may 
be necessary to carry out the provisions of this Act... ." 


"All authority of the Commission need not be found 
in explicit language. Section 16 demonstrates a 
realization by Congress that the Commission would 
be confronted with unforeseen problems of admin- 
istration in regulating this huge industry and should 
have a basis for coping with such confrontation." 
Id. at 199, 327 F.2d at 897. 

CATVs can directly frustrate the development of local broadcast- 
ing outlets of self-expression. Congress has sought to encourage and 
foster such development. Since the Commission is charged with re- 
sponsibility for implementation of that policy, its exercise of jurisdic- 
tion of all CATVs is proper. See American Trucking Association v. 
United States, supra, at 311. 

CATVs are a broadcasting problem. Buckeye cites (App. Supp. 
Br., p. 4, n. 4) Philadelphia Television Broadcasting Co. v. Federal 
Communications Commission, 123 US. App. D.C. 298, 359 F.2d 282 
(1966), for the proposition that CATVs are not common carriers. But 


in the Philadelphia case this Court held only that the Commission had 
chosen to regulate CATVs under its broadcasting, rather than common 
carrier jurisdiction and the Commission's interpretation of the Com- 
munications Act is entitled to "great deference." Id, at 299, 359 F.2d 
at 283. Without deciding the merits of the issue here, the Court said: 


"In a statutory scheme in which Congress has given an 
agency various bases of jurisdiction and various tools 
with which to protect the public interest, the agency is 
entitled to some leeway in choosing which jurisdic- 
tional base and which regulatory tools will be most ef- 
fective in advancing the Congressional objective. It is 
the FCC's position that regulating CATV systems as 
adjuncts of the nation's broadcasting system is a more 
appropriate avenue for Commission action than the 
wide range of regulation implicit in the common car- 
rier treatment urged by petitioners. This seems to 
us a rational and hence permissible choice by the 
agency.” Id, at 300, 259 F.2d at 284. 


I 


BUCKEYE HAS NOT SHOWN TO THE CONTRARY 


Buckeye's legal theory appears to be that (1) Congress granted the 
Commission carefully circumscribed jurisdiction over two well-de- 
fined and self-contained areas of endeavor, common carriage and radio 
broadcasting, (2) Buckeye is neither a common carrier nor a radio 
broadcaster, and, therefore, (3) the Commission is without jurisdiction 
to regulate Buckeye. But this compartmentalized view of the dynamic 
field of communications is unrelated to the "living problems of radio 
communications."" National Broadcasting Co. v. United States, supra, 
at 219. 


Buckeye claims that the Commission's powers "have meaning only 
as directly related to, the Commission's delegated authority to license 
radio stations." (App. Supp. Br., p. 5.) Assuming the correctness of 
this statement, we think Buckeye's Toledo CATV, which transforms 
Toledo from a 3-station market to a 12-station market, to the obvious 
detriment of potential new local UHF television stations, manifestly 
meets Buckeye's own test. And the impact of Buckeye on local broad- 
casting in Toledo is no different if it imports its signals off-the-air or 
via microwave. ° 


Buckeye inexplicably ignores the NBC case and relies on Regents 
of University System of Georgia v. Carroll, 338 U.S. 586 (1950). Inthe 
Regents case, the issue before the Supreme Court was whether the 
Supremacy Clause prohibited a state from enforcing a contract which 
had been the basis of Commission refusal to renew a broadcasting li- 
cense. The Court held that, while the Commission could make repudia- 


3 Video Service Company, a Cox subsidiary, commonly owned with Buckeye, 
presently has pending before the Commission an application (FCC File Nos. 
6476/83-C1-P-65) to bring, via microwave, Chicago television signals to Buck- 
eye's Toledo CATV system. 


tion of the contract a condition of renewal,‘ it could not abrogate the 
contract. Regents seems to us to be sui generis and wholly inappli- 
cable here. 


Similarly, Civil Aeronautics Board v, Delta Air Lines, 367 U.S. 316 
(1961), involving the authority of the Board to alter a certificate with- 
out notice or hearing after it had gone into effect, and Trans-Pacific 
Freight Conference of Japan v. Federal Maritime Board, 112 US. App. 
D.C. 290, 302 F.2d 875 (1962), involving the authority of the Board to 
issue an interim cease and desist order, are irrelevant. Neither case 
was concerned with any question as to the reach of the agency's juris- 
diction. Each held only that the statutory scheme required a hearing. 


CONCLUSION 


The Commission's jurisdiction to regulate all CATVs should be 
upheld. 


Respectfully submitted, 


Bernard Koteen 
Alan Y. Naftalin 
Victor E. Ferrall, Jr. 
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4 At the time Regents was decided, Section 312 of the Communications Act 
did not provide for cease and desist orders. The Commission's only civil sanc- 
tions were license revocation or refusal to renew. 


